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IN THE UNITED QTA™RS DYSTRTICT CANRT
FOP THF MORTHUNPRM DNTRTRICT NAF TNMNIANA
RAMMOND DIV ICTON

UNTTRED STATFS NP AMPRTCA,

Plaintiff,

c
n

vs,

MINWFS™ GOALVENT RPRCOVERY IMNC,

MIDWYRST THDNSTRIAL TASTF DTSPOSAYL,
COMDANY, IMC,:; TMNDOSTRIAL TECTONTICS,
INC,: V & R CORPOARA™IOM; FRNFEST DR
HAPT: FPDWARD N, COMLRY; AFLGA C,

conL Ry LOYIR DR UART3; CHARLFES A,
LICHT; DAVID F, LICHAT; NDRLORRS LL.ICHT;
RUGFNE KL ISTAR; JFANETTE KL ISTAK;
LUTHFR €, RLOOMBREPC: RORERT J, DAW-
SNy, JR., 3 JOHM MILFTICW: MARY
"ITLFTICH: PRMN CRNTRAL CORPORATIOM;
ITNSTLCO CORPHARATINN: RUST-ALFIIM, TVMC,
2FIITH RADIOD CORPORATION; STAMNMDARD T
CURMTCAT, COMPANY, TIMC.: AMRERRICAM CAN
COMPANY, INMC,3y PRF FPINISH MRTALS, INC
PRAMTEPR COATINAGS, TMC, 3 MOTOROLA, TNC
and NDRRO™N, TMC,.»
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Defendants.

.
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AMFRICAN CAM CNOMPANY, TNC,,
nP§NTN, INC,, INSILCH CORPORATION,
MOTOROLA, INC,.,, PRFE FINISH MRTALS,
INC,, PREMIPR COATINGS, INC,,
RUOST~OL RUM, INC,, STANDARD T
CHEMICAL COMPANY, INC,,

ZENITH RADIN CNRPORATIOM, JOHN
MILPTICH, MARY MTLFTICH and THF
PENN CENTRAL CORPORATION,

)
)
)
)
)
)
)
)
)
)
)
)

Third=-Party Plaintiffs,

vs.,

ACCNHTRANICS, ACTIVE SERVICE CORP,,

4472

ivil Actior
n, BE=70-85%
mhird-Partv
Complaint

AMRERICAN NAMFPLATE & DRCORATING CNY, ) ~ - )
Nmtiibv
e YA gRD_
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AMERICAN PRIMTER & LTITHOCRAPHFR CO,,

AMRRICAN RIVERT COMPANY, APFCA,
APPROVED INDNSTRTAL RTMNVAL, THC,,
ARMOUR PHARMACFNTICAL, ARTISAM wAMD
PPINTS, ASULAND CUFMICAL CO,,

AVEMTIP PN ING CAMPAMY, RARR &

MTL,FS, INC,, RFLDFH FLFCTRINAT
PROANUCTR PYV, AF CONPFR INDNETRIFS,
INC,, RRETFORD MAMARACTUPTNCG, TNC,,
AUTLFRR SPRCIALTY COMPANY, TNC.,

RY PRADNCTS MAVMAGRMFN™, CALNMAT
COMTAINER, CARAILL, INC,,

CHFMALLOVY DIVIATON AT FISURR- CALO
CHEMICAL CN.,, CHICARO RTCHING CORP,,
CHICACO NAMSPLATF COMPANY,

CETCAGO ROTOPPINT CN,,

C & C INDUSTRIAL MAINTRENANCFE CORP,,
CITY OF GARY, INDIANA, C,P, CLARF
DIVISION OF R RNERAL INSTRUOMRNTS
CORP,, C.P, HALL Cn,,

c.P, TMORGAMTICS, COMMANDFR PACRACING,

CONNOR FOREST TMDUSTRIRS, CONSFRVA-
TION CHEMICAL, CONSNMMRRS PAINT
FACTORY, INC,, CONTINFNTAL

WHITFE CAP DIVIRION OF CONTIMRNTAL
CAM COMPANY, CONVERSIONS BY GFRRRTING,
COUMTY OF DU PARR, TLLINOITS,
CRONAMF , TNC,, CPOWN CORK & SFAL
co,, INC,, CULLIGAN INTERNATIONAL
COMPANY, CULLIGAN WATER COM-
DITIONING, TMC., FRANK J, CHRRAM,
CUSTOM MRTALS PRNACRSSING,

DAP, INC. OF RERCHAM COGNRTICS,
DAUBRRT CHEMICAL COMPANY,

DEUBL IN COMPANY, DARSON CONSTRNCTION

INC,, DUO FAST CORPORATION, DN-TONFE
CORP,, HAROLD FGAN, RECO HNUSFIIARFE
co., EL-PAC, INC,, FMROSOGRAPH DIS-

PLAY MPG, CO,, RFRSS KAY FENAMFLTNG, INC,,
FTRICON, INC,, FELT PRODUICTS MFe, CO.,

FL INT INR CORP,, PFURNAS FELECTRIC
CO., GFARMASTFR DIVISINM, FMRRSOM
FLRCTRIC, TRAFR GILRERT & RENNETT
MFrG, CO.,, GLD LINUID DISPOSAL,
HENRY PRATT CNMPANY, J.M, HURER
CORPORATION, HYDRITE CHEMICAL CoO,,
INTAGCL IO CYLINDER SERVICE, 1INC,,

N WP N WP e P il P v WP i P v P Dl P P P NP il P vul P il P vl P WP ndl wP P it P i P al P kP ik NP it P P P

Lonqoria & Goldstyine 236 1030

Chicaqgo




N

14

17

18
19
20
21
22
23

24

JOHNSON & JOBMSNWM, T & & TIN MTLL
PRODUCTS, RKMAACY mMFG, CN,, LAMNEING
SFRVICE CORPNRATTINN, I ANTTER

CHEMICAL, LINIUID NYMAMICH,

LINUIN WASTF, IMCORDNAPATED,

STRVYPR MARTRL, MASOMITE CNRDPN-~

RATION, MermanT™ER CRPMICAL CO,.,

METAL RECLAIMINA CHRPARATTINN,
METROPOLITAM CTIRCHITS,

MINWRST RPRCYCI INA COMPAMNY, MONTOOMERY
TANKE [,TEFS, MOPTAT THRIONKOL INC,,

MR, FRAMEK, TNC,, NAMSCO, INC.,
MATINMAI, CAN CORPOARATIOMN, MAZ-DAR CO,,
MOCLFEAR DATA, INC.,, PPG INDUSTRIFS,

)
)
)
)
)
)
)
)
)
)
)
)
)
)

INC,, PASLODE COMPANY, PIRRPCF & STEVFRAS)

CHFMICAL CORPP,, PINONREP PAINT PPADINCTR,

PPEMIFR PATITMT CO,, PYLF=-NMATIONAL CO,,
R-LIT™F, RFFLRCTOR HARDWARF CORP,,
RFAAL THRE, RPLIANCFE UNIVERSAL, INC,,
RICUVARNSNN GRAPHICS, .JOHKN ROSCO,
ROZFEMA INDUSTRTIAL YTASTE, ST, CHARLFRS
MANIIDACTHIRING, SCHAOLLER CORPORATIOMNM,
SCRAP FANULFRS, SHFRWIN WILL TAMS
CNMPANY, SHPLD COATINAS, INC,,

STIZF CONTPOL COMPANY, SKIL CORPORA-
TIOM, SPFCIAL COATIMNGS CN,,

SONTARRM CALTIFORMNMTA CHFMTCAL,
SPECIALTY COATINAGS, INC,,

IPNTMATLS, INC., STAR TRUCKING, STRRW
FILLRCTRON ICS, IMC,, JOF STRAUSNICFE,
STUART CHEMICAL & PLAINT, IWmMC,,
SUMMFR & MACF, SUN CHRMICAL,

SYNTRCH WASTE TRFEATMENT CFRNTER,
T™R,C,, TERPACK, INC,, ALFRED TENNY,
THIFLE=ENGDAHL, TNC,, THOAMPSOW
CHEMICALS, TIFFT CHEMTCALS,

TOUNRY DISPOSAL, TRIPLER S, RTCHANTS,
UNIROYAL, INC,, UNITED RESTN AD-

ARS8 IVERS8, INC,, 1,8, FNVELOPE, U,S.
SCRAP AND DRUM, ©I,S, STRERIL CORP,, UNI-
VERSAL RESFARCH LARORATORIRS, TINC,,
TIMIVRRSAL TOOL & STAMPING COMPANY,
VANDPR MOULEM NDTSPOSAL, VRELSICOL
CHRMICAYL CORP,, VICTOR GASKET
DIVISION OF DANA CORPORATION,

WARNFER FRLFCTRIC RRARR & CLUCH CoO,,
MARWICK CHRMYCAL, WASTF RRASFRARCH &

)
)
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RERCYCL ING, ¥XFRAY COARPOARAT™TNAM, and
other unidentified versons,

Third=-Party Nefendants,

DFPOSITINNM OF PTCHARD 'R, RNOICF
August 9, 19990
Lonqoria & Goldstine 236 1030 Chicaqo
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The deposition of RICHARD FDMIN RONICF,
called for mxamination by the Defendants,
pursuant to notice and nursuant to the
provisions of the Federal Rules of Civil
Procedure of the Nnited States District Courts,
nertaining to the taking of depositions for the
purpose of discoverv, taken before Arnold N,
noldstine, a “otary Public and Certified
Shorthand Reporter within and for the County of
cook and State of Tllinois, at 200 "est Wacker
Drive, on August 9, 1990, commencing at the hour

of 8:45 o'clock a.m.

Longoria & Goldstine 236 1030 Chicaqgo
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APPRARANMCES:

Mr., Alan S. Tenenbaum and

Mr. Leonard "M, Selman

Trial Attorney

Fnvironmental Fnforcement Section
Land & Natural Resources Division
U,S, Department of Justice

P. N. Box 7611

%en Franklin Station

Wwashinqgton, N, C. 20044

-and-~-

Mr, Michael R, Berman

Assistant Regional Counsel

Solid Waste & FEmergency Response Branch
U.5. Fnvironmental Protection Agency
Region V

230 South Dearborn Street

Chicaqgo, Tllinois 606504

-and-

Pater 1, Moore

Assistant Regional Counsel

1,8, Fnvironmental Protection Agency
Region V

Office of Regional Counsel

230 South Dearborn Street

Chicagqo, Tllinois 60604

appeared on behalf of Plaintiff,
United States of America;

Longoria & Goldstine 236 1030 Chicago
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APPRARANCFES (CONTINOFD) ¢

Mr, Michael R, nNlankshain
Wildman, Warrold, Allen & Dixon
225 Yest Wacker DNDrive

Chicagqo, Illinois 6NA0A=-1229

appeared on behalf of
Pann Central Corvoration:

Mr, David Finch

McDermott, Will & Fmery

227 Ylest Monroe Street
Chicaao, Illinoia 60606-5096

appeared on behalf of Standard T

Chemical Company:

Mr, Carl B, Hillemann
Sonnenschein Nath & Rosenthal
One Mercantile Center

Suite 2600

St, Louis, Missouri 63101

appeared on behalf of
Desoto, Inc,?

Mr. James T, J, Keating

Law Offices of James T, J. Keating, P,C,

Printers Row
542 South Dearborn Street
Chicago, 1llinois 60605

appeared on behalf of
Premier Coatings, Inc.
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WITNESS

RICHARD F, BOICF

Direct Fxamination

By Mr., Hill: 12
Cross Fxamination
By Mr. Hillemann: 83
By Mr, Finch: 110
159
Redirect Examination
By Mr. H{ill:s 184
B X H I B I
Cost Deposition Nos,
4 s
Longoria & Goldstine 236 1030 Chicago




10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

MR, TENFNRAUM: Mike, you had ;sked
yesterday as to various matters pertaining to
natural resource damages,

MR, HILL: Right.

MR, TENENBAUM: I {ndicated yesterday that I
would make a statement about that,. My étatement
is the following.,

We are not asserting in this action at
the present time claims for natural resource
damages and certain costs of natural resource
damages assessment,

T will note for the record that we have
no authority from the various parties to waive
or give up any such claims for costs and,
therefore, all such rights are reserved;
although, we are not saying at this time one wvay
or the other whether any such claims will
actually be asserted in the future or not,

We also refer you to section 122 J of
CERCLA for further information.

With respect to DOI costs listed in the
summaries that you asked about, it is our
preliminary understanding that those are costs

of investigating natural resources matters

Longoria & Goldstine 236 1030 Chicago
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relating in whole or part to remedy or RI/FS
matters or imminent and substantial endangerment
matters, although that i8 a preliminary

under standing not based on an investigation.

If yvyou want ua to verify that or to
obtain any additional information about those
costs for DOI on this, we will upon regquest
provide you with_ either a supplemental
interrogatory answer or DO Rule 30 (b) (6)
witness, {f appropriate, as to such costs,

MR, HILL: Okay. I would like to make that
request.

Are you done with your statement?

MR, TENENBAUM: Yes,
MR, HILL: Let's go off the record,

(Discussion had off the record,)

We will go back on the record.

Alan, what about 4308, a document with

‘Bates number 4308, that was Department of

Interior charges,

Is it your understanding that

Department of Interior does a natural resource

damages assessment not connected with natural

resource damages claimsg?

Longoria & Goldstine 236 1030 Chicago
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MR, TENFNBRAUM: My statement I just made
speaks for itself., If you want further
information about the document you just
referenced, we will provide you upon request a
supplemental interrogatory answer or a DNI Rule
30 (b) (6) witness as appropriate.

MR, HILL: T would like additional
information pertaining to your natural resource
damages costs., Okay.

MR, TENENBAUM: My previous statement
stands,

MR, HIﬁL: Okay. As does mine.

MR, BOICE: What do you mean natural
resource damages costs?

The cost of investigating natural
resources damages?

MR, TENFENBAUM: We will deal with Mike on
that, Ve will deal with Mike as I have
indicated in my previous statements to him, as
t0o wvhat we may do in the future.

MR, HILL: Are you ready to swear the
witness, alan?

MR. CELMAN: Yes.

MR, HILL:t W4ill you swear the witness,

11
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please.
(Witness sworn,)
RICHARD RDWIN ROICE,
having been first duly sworn,
was examined and testified as follows:
DIRFCT RXAMINATION
BY MR, HILL:

Q. Would you state your name for the
record?

A, My name is Richard Fdwin Roice,

Q. Mr, Boice, you are designated as a
witness to testify as to matters set forth in
Ingilco's notice of deposition sent pursuant to
Rule 30 (b) (6) to testify as to matters
pertaining to costs which EPA has incurred to
date and which EPA may be seeking to incur in
the trial of this action,

My name is Michael Hill, I represent

.Insilco, I am going to he asking you questions,

If at any time you don't understand or
hear one. of my questions, just say so and I will
repeat éha question. If you want to take a
break at any time, please just let me know and

we will do a0,

12
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MR, TENENBAUM: For the record, this {s a
continuation of the Rule 30 (b) (6) deposition
that has been labeled the cost deposition and I
think the notice is marked as Fxhibit 13 is that
correct?

MR, HILL: That's right,

MR, TFNRNRAUM: We incorporate at this time
our objections as we made at the prior session,

MR, HILL: Okay.

On agreement of counsel, T would
suggest that Exhibit No, 2 is presently, in
fact, six different documenta, They are all
cumulative cost summaries for the Midco I and
Midco 1T sites.,

1 suggest that we label these six
documents for ease of reference later on 2A
through 2F, 1is that agreeable, if we refer to
them that way throughout the remainder of the
éeposition.

MR, GRLMAN: I think it may be easier for us
to understand what is going on, if you refer
each time to a designation, to just say the
Midco I covered, Midco I not covered, Midco I

cumulative, and the Midco I covered, Midco II

13
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not covered, and Midco II cumulative, It may be
quicker. You don't have to read the whole title
to each document since they are all the same and
go through it that way.

If you want to do_ a designation, we
can, But, I think it may be quicker and keep us
all on track if we just describe the document a
little bit by what it is called,

MR, HILL: Why don't wa do it both ways, 1if
there i8 no objection,

MR, GFLMAN: Then why don't we label them.

MR, HILL: Okay, do that,.

(Discussion had off the record.)

Let's go back on the record,

We were unfortunately unable to
overcome that technical hurdle.

Q. Mr. Roice, let's start out with the
first question that was put forth in Schedule A
to the notice of deposition,

You are the witness who has been
designated to testify as to the amount of costs
that plaintiff is seeking in this action,

What is the amount of costs that you

are seeking?

14
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A, Okay.

The cost would include all past costs
which were -- in this case would be all costs
prior to, I think the cut-off date is March 31,
1990, that are not covered under the partial
congsent decrees plus future costs which would be
costs related to the site, of course, subsequent
to March 31, 1990, Interest expenses, costs for
the Department of Justice, treble damages and
$25,000 per day penalties,

MR, GRLMAN: That's the costs being sought
against Insilco, is that what your question
referred to?

MR, TENENRAUM: Objection, ambiguous
question, more than one defendant,

BY MR, HILL:

Q. What costs is plaintiff seeking in this
action?

MR, TENENBAUM: Prom who?

A, Prom Insilco you mean?

BY MR, HILL:

Q. Well, it 1s not limited to any one
particular defendant. It is asking what are the

amounts that you are seeking in this action,
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A, The amounts, okay. The tétal amount?

Q. That's right,

A, The total amount would be the total
past costs we have incurred, which includes all
costs through March 31, 1990, Minus the costs
that have been reimbursed by the defendants,
which is -- the participants I should say in the
partial consent decree, which is $3.,1 million
for past cost and $100,000 for oversight
expenses,

Plus, as I stated before, interest,
future costs, DOJ costs and treble damages and
$25,000 a day per day penalties for each party.
1 am not sure whether that's faor each party or
that is total.

Q. Okay.

Let's start with the amount of past
costs. What is the amount of past costs?

A, The total amount of past costs?

Q. That you are seeking in this action.

MR, GELMAN: Again objection, ambiguous.

A, The total amount we are seeking i8s the
total amount we have incurred that we have been

able to adequately document,

Longoria & Goldstine 236 1030 Chicago
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1 BY MR, HILL:!

2 Q. I understand that,

3 What 18 {it?

4 A, And, that is, you have these two

5 sheets, one for Midco T and one for Midco II,

6 | They are labeled cumulative costs through March
7 31, 1990, So you can add the totals for each of
8 those to get the total past costs,

9 Q. What is the amount?

10 A, Well, we can do that right now 1if you
11 want to.
12 Do you have a piece of paper?

13 You could follow along i{f you are able
14 to add.
15 For Midco I, the cumulative costs., I
16 think we can have -~ if there are addition

17 errors, we can correct that later, too. These
18 are cumulative costs through March 31, 1990,

19 Q. Mr., Roice, what are you going to do,
20 are you going to add the total that is

21 represented under the cumulative cost summary
22 for cumulative costs for Midco I and Midco II,
23 are you going to add $2,027,408,85 and

24 64,132,554,817? 18 that what you are about to
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do?
A, Yes,
Q. Okay.
That {s a total amount that you are
seeking in this action?
A, What?
Q. That's the total amount you are seeking
in this action?
A, No,
You asked for the total past costs,
Those are the total past costs, The amount we
are seeking, I already answered that question,
Q. You sald from that amount you would
subtract §$3 million, correct?
A, No, that is not correct,
It is outlined in the partial consent
decree, 1f you read it, The partial con;ent

decree calls for $%3.1 million 80 be reimbursed

80 USBPA for past coasts and $100,000 for

oversasight costs.

Q. So i{f I wanted to find out what it is
you are seeking in this action, what documents
would I look to if I wanted to find out how you

came up with your numbers?

18
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A, You asked two questions, How we find
out what we are seeking and how we would get the
number s,

Which one do you want me to answver?

0. Let me rephrase {it, Mr, Boice,

Let's start with Midco I,
$2,027,408,85 is represented by that part of
Fxhibit 2 which 48 the Midco I cumulative cost
summarys is that right?

A, Yes,

Q. All right,

Would we subtract the entire $3,1
million, plus $100,000 from that figure?

A, No.,

The way you would do it, you would add
the total cost incurred for Midco I and for
Midco II, then subtract the amount reimbursed,

Q. Okay,

Then if we wanted to f£ind out what
documentation substantiated the remaining costs.
which you do seek to recover {n this action..how
wvould I find that documentation?

MR, GFLMAN: Objection, It is still

ambiguous as to what we are seeking in the
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action,

MR, HILL: wWhy, counselor?

MR, GFLMAN: TRecause we have quite a few
different defendants here and in different
classes.

MR, HILL: I just, stated before that I am
talking about all defendants,

MR, GFLMAN: But all the defendants aren't
in the same class, All defendants are {in
different classes.

MR, HILL: Do you want to clarify or is the
witness going to clarify what that distinction
is?

MR, GFELMAN: If you will just make your
questions a little bit more clear as to what you
want to talk about, I think we can go ahead and
do that,

MR, HILL: I am talking about all past costs
from all defendants. I think it's been pretty
eclear,

MR, GELMAN: Go ahead, _

MR, HILL: Can I clarify it further for you?

MR, GELMAN: [If the witness can answer, he

can answer,

Longoria & Goldstine 236 1030 Chicago
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1 : A, What was the question?

2 BY MR, HILL:

3 Q. Let's read the question back,

4 (The record was read,)

5 A, The total coste we are seeking in this
6 action, the total past cost, that includes the
7 costs that were already covered under the 1985
8 consent decree. So, you would look at all =--

9 basically all the documents that we have
10 provided you in our cost documentation package.
11 0. Okay, Now, let's talk about just
12 Insilco,
13 What costs are you seeking against
14 Insilco?
15 A, Against Insilco we are seeking, okay,
16 first of all we are not seeking costs that were
17 covered under the partial consent decrees.
18 And we can read the partial consent

19 decree to determine what was covered under that
20 docunent,

21 But, we are seeking all costs that we
22 are able to document that were not covered under
23 the partial consent decree of 1985, All past
24 costs, Minus §100,000 that has already been
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reimbursed for oversight expenses.

Q. Yesterday Mr, Nackley indicated that
you were the person that told him what costs
should be included and what costs should not be
included as having been covered by that 1985
consent decree., |

A, That's correct,

Q. Okav.

How did you determine which costs
should be included and which costs should not be
included?

A.' Okay.

Pirst of all I --

MR, GELMAN: Object to the extent it calls
for a legal conclusion.

MR, HILL: Fine,

MR, GELMAN: Go ahead, you can answver,

A, First 1 read the partial éonaent decree

-and I think I would l1ike to refer to that,

BY MR, HILL:
Q. Okay.

(Discussion had off the record,)
A, Dkay.

Wwhat i8 covered and not covered is

Longoria & Goldstine 236 1030 Chicago
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defined in section 12 of the partial consent
decree.

Q. Okay.

A, And it includes generally:

"Except as provided
in paragraph B, ‘'covered
reimbursement matters' shall
include any and all‘
liability for reimbursement
of response costs incurred
by the United States up to
and 1nc1udin? April 1,

1985 --"°
Q. Okay.
A, Then:

"-~ and upon thelir
payment for response costs,
identified in subparagraph 6
B, "

Okay.
What is 6 B?
Q. It is on page 13,
A, Okay. That is $100,000,

And under F, it says, these are the

23
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exceptions to covered reimbursement, shall not

include:

"1. Any liability
which the participants or
any other person may possess
with respect to a release or
threatened release of waste
materials from the Midco I
or II sites which may occur
during the performance, or
after completion of the
RI/FSs,

2, It shall not include
any and all l}ability which
the participants or any
other person may possess for
remediation of the soil,
surface water and
groundwater contamination at
or near the Midco I and II
sites, except for such
remediation as is performed
by the participants, or

performed by and reimbursed

24
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to plaintiff by
participants,pursuant to the
terms of this partial
consent decree.

3., Any and all
liability which the
participants or any other
person may possess with
respect to recovery of
response costse incurred by
the United States after
April 1, 1985 and not

reimbursed to plaintiff.”

Okay.

And &4,

*“Any and all
liability which participants
or any other person may
possess to the United States
for recovery of its response
costs associated with the
completion of the Midco II
partial cleanup which are

fncurred after March 15,
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-1985.

5., Any and all
liability which participants
or any other person may
possess to the United States
for recovery of its response
costs associated with the
USEPA RI/FS preparatory site
for work incurred up to and
including April 1, 1985,

6, Any and all
liability which the
participants or any other
person may poasess with
respect to any damages to
natural resources.,"”

So, in trying to evaluate what costs
were covered and not covered, we realized that
there were some apparent ambiguities in the
consent decree, and the first one was whether or
not -- wvhat was meant by when the cost was
incurred,

But, by review of documents that we

provided during negotiations and discussion with

26
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1 people who participated in the negotiations in
2 1985, we determined that what was meant by that
3 was that the work had been --

4 | n, I am going to cut vou off. Whatever

5 might have occurred during negotiations is not
6 relevant,

7 . MR, GFLMAN: I think the witness is going

8 forth and saying there was an ambiguity in a

9 part that he read.
10 He is allowed to explain it,.
11 | MR, HILL: That's right,
12 But, his determination of what this

13 document means is going to be determined by the
14 document itself and not by what he might

15 remember was stated five years ago during

16 | negotiations,

17 Do you agree with that, counsel?
18 ) MR, TENFNBAUM: We don't want to take any
19 . position on that at this time. But, I don't

20 even know if you have a pending question at this
21 point anymore.

22 wWhy don't you redirect your question?
23 MR, HILLs:s That was my second objection.

24 Q. My only question, Mr. Boice, is 1f you
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were presented with an invoice from Mr, Hackley
and he asked you should this be included as a
coversd cost or a not covered cost, what
criteria did you use in your decision?

A, That {8 what I am getting to.

Q. Okay.

A, So when the cost was incurred wasn't
defined in the partial consent decree, Bpt. we
felt that the intent of the parties was that it
meant the cost was incurred when the work was
done, That -was the intent during the agreement.

So when we looked at the invoices, we
determined whether the work had been done or
tried to determine whether the work had been
done before April 1, 1985 or after.

Or, in the case of Midco IT removal, it
would be before or after March 15, 1985,

Unfortunately, our accounting system
vasn't set up so that each -- for the continuing
contracts, There wasn't a star beside the work
for the cost incqtred after those dates,

So we had to use our best judgment in
certain cases, and we got the best information

we could and we made the division in a way I

21
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think was reasonable.

The other ambiquity is what i3 meant by
any and all liability for recovery of response
costs assocjated with USFPA RI/FS preparatory
site work {ncurred up to and including April 1,
1985,

From just reading that, it could be
interpreted to mean all the work FPA did in
preparing the work plan and also in cloéing out
that same contract, which would have included
work -- yes, included work before April 1, 1985
in the not covered costs,

But, from talking to -- looking at the
documents that we provided during the
negotiations, and talking to other people who
pacrticipated, wve determined that what was the
intent of that is that the RI/FS preparatory
8ite work would only include reimbursement for
the cost for actually field work done on the
site prior to April 1, 1985,

So that was another exception to the --
before or after April 1, 1995. RI/PS
preparatory site work, field work that was done

on the site prior to April 1, 1985 was not

29
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covered,
Q. Okay.

Mr, Boice, T would like you to take a
look at that part of Fxhibit No, 2, Midco II not
covered costs for the ARCS contract. There are
two entries there for Pedco Fnvironmental, Inc,

And those are costs which you are
seeking to recover against Insilco in this
action still; is that correct?

A, That's correct.
Q. Okay.,

Now, what did Pedco do for you to

obtain those amounta?
A, Those costs were for the Midco II
removal action,
Q. Okavy.
What did they do?
Ao They -~- okay.

There were two Midco II removal
actions, Well, other than the fence. The fence
was another action,

Q. There were three Midco II removal
actions?

A. YGB.

30
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Q. Okay.

Q. What did Pedco do?

A, Okavy.

There was a 1984 removal action, which
included removal of what was supposed to be all
drums containing chemicals on the site, or at
least l1iquid chemicals,

0. Did Pedco do that?

A, Yes, It was under the ARCS contract.

Q. Okay.

You are not seaking to recovery that
against Insilco?

A, No, that was a covered cost, That was
completed in 1984,

0. T am only asking what Pedco did for
which you are seeking reimbursement from Insilco
at this time,

A, Okay.

After that was completed, we initiated
another action, starting in 1985,

0. When in 19857

A, Actually wvork started in December 1984,
I think,

Q. Are you seeking those costs?

1
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A, The costs that were incurred as
explained in the partial consent decree after
March 15, 1985 we are seeking,

Costs incurred prior to March 15, 1985
would be covered costs,

0. Nkay.

what did Pedco do?

A, Okay.

So, that action was to remove all the
rest of the surface containers from the site.
All the burned out drums and so forth from the
site, and to excavate the highly contaminated
subsurface 80ils at test pits, sludge pits, and
the filter bed, where materials or chemicals
woere dumped right into the ground at the Midco
IT site,

Those were excavated, piled on the

site, and then most of it was removed from the

aite.
Q. Okay.
That was an emergency removal action?
A, It was a removal action, Yes, I guess

it i3 general.

MR, GFLMAN: I object to whether it is

32
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emergency or non-emergency, to the extent {t
calls for a legqal conclusion.

BY MR, HILL:

0, Was it what you Kknow as an emergency
removal action, Mr, Boice?

MR, GFLMAN: T think we can designate a
witnees to talk about the removal activities
with more specificity, since Mr, Boice's ptimar§
job 18 with the remedial sites of the Superfund
sites,

MR, HILL: Do you have a person here who can
testify as to the removal actions that you are
going to seek to incur in this action?

MR, GFLMAN: Not in the room today, but we
can produce a witness for that,

MR, HILL: Can you get that witness over
here today after Mr, Boice's testimony?

MR, TENENBRAUMs Let's go off the record for
a second,

(Discussion had off the record,)

MR, HILL: Plaintiff's counsel while we ware
off the record indicated that plaintiff has
brought additional documents today that have not

vyet been produced to Insilco that pertain to

33
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removal action costs and has suggested that I
review those costs or those documents at a later
time, and he will produce a witness in
Washington who can testify as to those removal
coats,

MR, TENRNBAUM: In response to your notice
for Rule 30 (b) (6) deposition,

MR, HILL: In response to my interrogatories
1 presume, also, which were issued on March 130,
1989 and here {t i8 August 9 and still documents
are coming in,

MR, TENENBAUM: One thing at a time,

As I indicated yesterday, ve are noé
here to conduct a deposition to talk about your
interrogatory responses, that should be
something that you and Y or you and Lee should
talk about, Again, we would like to do that,

To the extent your notice of Rule 30
(b) (6) deposition has some relationship to
that, there may be some oye:lap.

I would also, just as you brought up --
I would again note for the record that we have
again outstanding discovery requests from May of

1990 which wve are awaiting further responses

34
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from Ingilco with respect to, and with respect
to some of that we are awaiting an indication as
to wvhether or not Insilco will be providing us
further reeponses or if we will have to file a
motion to compel.

MR, HILL: 1Insilco will be providing a
response,

Q. Mr., Boice, what is your understanding
of what Pedco did on the site to incur the costs
that are reflected in not covered costs for
Midco II?

A, I think I already answered that, Is
there something more, what do you need more
detail on?

Q. That's right, you answered generally
that they removed surface contamination and
contamination from sludge pits and the filter

_bed,
How much contamination did they remove?

A, I don't know, I would have to look in
the documents,

Q. Okay.

So you brought the documents here

today. Could you pull those out?
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A, I'm not sure whether I could or not.

Q. Would you try?

MR, TENFNRAUM: These are, we are talking
about just the same subject that we indicated we
are going to be producing another witness on.

MR, HILL: I don't know,

Mr, Roice yesterday was indicated as a
person who would have knowledge as to these
costa.

MR, TENENBAUM: He has testified, he just
described thenm, If you want more detalil,

MR, HILL: I want more detall.

MR, TENRNBAUM: Then if he knows the answer,
he can indicate it, If he doesn't know the
answer, then we will produce another witness,

Is this one that we have to produce the
other witness for, Rich?

A, Probably.

MR, HILL: Well, if you brought the

documents here with you today, would you please

produce the documents?

MR, TENENBAUM: There may be some documents
in the cost documentation, I think there are

some relating to this, If you want to pull
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those out,
The new documents I am talking about
are coming today, they are not here riqght now,

A, I doubt iIf the cost documents would
identify the quantity, the quantity of soils
removed,

MR, TENFENBAUM: There is cost documentation
relating to Pedco, you can pull that, Whether
they have anything to do with quantities or not
is another question. |

BY MR, HILL:

n, The cost documents which you have
produced today don't reveal the quantity
removed? |

A; 1 would have to check, but I wouldn't
think so.

Q. Okay.

Do they reveal what the contract terms
vere? -

A, Just to the -- you can look at the
document and see what they reveal, I am sure
they reveai cost categories that were included
in the contract,

Q. Mr. Boice, who organized the cost
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documents to send them to me?

A, The financial management branch.

Q. Okay.

Who was responsible for answering our
interrogatories, the ones which you signed, Mr.
Roice?

MR, GFLMAN: Again, I don't think we have
the interroqatories, if you have a specific
question with respect to that,

MR, HILL: Let me limit it to the
interrogatories that pertain to costs and which

are mentioned in the 30 (b) 6 notice of

deposition,
Q. Who answered those interrogatories, Mr,
Rolice?

MR, TENENBAUM: T am sorry, What --
MR. HILL: Let me help you.

We will mark a copy of your signed
response to our interrogatories as Daeposition
Bxhibit No. 4.

(The document above-referred to

was marked Cost Deposition

Exhibit No. 4 for identification,)

A, I answered these with the advice of
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counsel.,
MR, GELMAN: Which number are we looking at?
BY MR, HILL:
0. Who answered as to the facts?
MR, GFLMAN: Can we gat a little more
specific?

We have got rather lengthy
interrogqatory questions here, Why don't we go
through them on whatever you would like to ask a
question?

MR, HILL: Fine,

0. Perhaps it would be helpful if Mr,
Boice or somebody from plaintiff's side could
explain what the 7 or 8,000 pag;s of documents
that you produced to me were intended to respond
to, which category within interrogatory number
52

MR, TENFNBAUM: A8 we have indicated, if you
wvant to confer amongst lawyers as to our
interrogatory response, we will be glad to do
80,

We are not going to do it on the
record,

We will be providing a supplemental
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response to interrogatory number 5.

MR, HILL: It is my position that you are
too late to do that,

MR, TFNENBRAUM: Really.

Well, it is nice to know. If you want
to tell us that we should not provide one, then
we will certainly take that into account,

But, we will be providing a
supplemental response with respect to the
information provided, some of the information
that is indicated in there.

I believe that you requested such a
supplemental response earlier in the deposition
today with respect to this.

Why is it too late for us to provide a
supplemental response and not too late for you
not to provide a supplemental response to our

. interrogatories?

MR, HILL: You agreed to provide a
supplemental response on June 8, pursuant to
letters exchanged between the April 30 deficient
response you gave and June 8 agreement we had
when you would, You never did provide any

documents until July 13, It is now Augusat 9.

A0
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MR, TENENBAUM: My tecollectioA of the
events --

MR, HILL: Some of us were prejudiced by
this late production of information,

MR, TFNENBAUM: We have been prejudiced by

Insilco not giving us a response, I can tell you

that,

I don't agree with your recitation of
the facts, and we are certainly entitled to
supplement our interrogatories,

This is the first time I ever heard
that a party is not entitled to supplement
interrogatories.

MR, AILL: I am not saying you are not
entitled to. I am saying you may not be able to
get those costs because you are 80 late.

MR, TENENBAUM: That is ridiculous.

You may have waived defenses on that

ground, because you are 80 late with respect to

'yours, as well as other matters,

Again, I think the best way to deal
with these types of things is to confer with
counsel rather than make a side show in a

deposition,

41
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MR, HILL: That's fine,

I am trying to find out what this
witness knows, |

MR, TENFNBAUM: Let's get on to that,

RY MR, HILL:

Q. Let's start with the last page of the
response by Mr., Roice., 1Is that your signature,
sir?

A. That's correct,

0. Okay.

A, Do you still want me to tell you where,
what =-

Qe The question that's pending, I
believe --

A, Which request is {t responsive to?

Q. The question, I believe, that is
pending is what portion of those interrogatories
are the 7 or 8,000 pages which you sent to me
:intonded to respond to?

: MR, GELMAN: Again I would object, It is a
legal ~--

MR, HILL: Your objection is noted, counsel,
Thank you,

MR, GELMAN: No,
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My objection ies that most-of thege are
legal matters that counsel have put down as to
what they reflect., There are some facts that
wvere responsive in the interrogatories and to
those Mr, Boice has signed his name to.

MR, HILL: T am trying to find out as to
these documents, how I can use thenm,

Now, he apparently was responsible for
responding to our written discovery. At least
he 18 the one who signed it, I want to find out
what he was thinking when he did {it,

MR, TENENBAUM: He was not respongible for
legal objections made.

MR, HILL: That's right,

But, presumably some facts are
contained in your documenta, not many, but aome,
and I would like to know what they a:?
responding to,

MR, TENENRAUM: Your question was not about
those facts., If you would like to ask him about
those facts, you can.

BY MR, HILL:?

0. The documents that are contained in

your 7 or 8,000 pages that you sent to us, Mr,

43
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Boice, what are they intended to respond to,
which quaestions?

MR, TENENRATIM: The facts that are in the
interrogatory answers is what he can testify to.
He can tell vyou the reiationship. if any,
between that and the documents; if he knows, of
cour se.,

BRY MR, HILL:

0. You can ansawer,

A, As counsel said, I signed my name to
the facts in there., The facts included in
responge number 5 have to do with a memorandum
Qe sent to the negotiating parties who
represented Insilco, September 1, 1989 and
September 7, 1989,

Q. But then later on you supplemented this
response, didn't you, Mr, Boice, or didn't FPA?

A, Yes. That's what EPA did,

Q. Were you responsible for supplementing
this response?

A, I participated in it,

MR, TFNENBAUM: We have not filed a writtgen
supplementation that I am aware of.

Have we?
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MR, HILL: What are the 7 or 8,000 pages you
gave to me, counsel?
MR, TRENENRAUM: That is what I indicated.

The cost summaries that were provided
to you -- and it is rather evident as we have
gone through with Mr., HRackley yesterday at great
length -- that those provide supporting
documentation for the cost summaries,

I indicated earlier that a technical
supplementation will be provided to this answer
to reflect what is in the cost summaries or any
other matters that we -- or that counsel agiee
with respect to supplementation.

BY MR, HILL:
)8 Mr, Boice, you can answer the question?
A, What is8 the question?
Q. Would you read {t back, please?
(The question was read,)

There was a supplemental response, but

it d4dn't include these documents.

0. Were you responsible for collecting
those documents in any way?
A, That was the financial management

branch was responsible for coliecting the
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documents and organizing them,

Q. Did they work with you in doing that?

A, Yes. T worked with them to some
degree.

Q. And what did you do?

A, After I qot the cost summary from them
with the drafts, I compared it with the
September '89 cost summary and looked to see if
there were major differences in them,

And I discussed any differences I
observed with them and I -- there were a few
costs that they didn't have documentation for
that I was able to find, And let's see what
el se.

0. You told them which documents to
include within covered and uncovered costs,
right?

A. No.

These documents are for the total
costs, I worked with them on the cost summaries
to separate -- to provide a summary of our best
estimate of covered costs and not covered costs,

Q. Okay.

Now getting back to Pedco. Why was it
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that the removal was not done until 1985,
Pedco's removal action for which you are seeking
costs in this action?

MR. GFLMAN: Again I would object to that
because this witness isn't being designated for
that face,

BY MR, HILL:

0. You can answer the question,

MR, GFLMAN: To the extent you can answer,
you can.,

A, T could only speculate on that,

BRY MR, HILL:

0. Well, yvou have no knowledge whatsoever,
Mr. RBoice, i8 that your testimony?

A, No knowledge, what do you mean?

0. As to why --

MR, GELMAN: I believe he answered. He salid
he could only speculate.

MR, TENENBAUM: This witnesa is not

designated to testify about that,

MR, HILL: To the extent he has knowledge,
he {8 required to give 1it,
MR. TENENBAUM: FExcuse me.

This witness has not been designated to
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testify as to detailed matters relating to
removal, Even 1f you have asked for such
designation in your notice, I am not sure that
you have.

MR, HiLL: If I am going to teqund to MNr.
Gelman's objection, the .least you can do, {f you
have two lawyers reprenentinglﬂr. Roice here
today, 18 wait and go one at a time.

MR, TENFENBAUM: I think we have tried to do
that, The breakdown in responsibility, of
course, we have such a complex notice that you
filed, which is so overbroad.

MR, HILL: He will let the court determine
how complex it is.

MR, TENRNBAUM: I am here to primarily deal
with the designation issues. Mr. Gelman is here
to deal with the other kinds of issues,

And that question raises both or,
obviously, requires both of our participation,

We have been very accommodating to the
various defendants in asking multiple questions
at many of these depositions, including some of
the multiple lawyers representing the same

client, We hope that you would be likewise
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accommodating,
MR, HILL: I think I have been,

Can you read the question back, please,

(The record was read,)

(A ten-minute recess was taken,)

Let's go back on the record,

We have once again had about a
tean-minute break of statements back and forth
between the attorneys as to why questions wvere
objectionable or not., I think we are just going
to remain in disagreement on some of these
points,

In the future, I would suggest that
both sides simply limit ~- they can state an
objection, they can briefly state the qrounds
for the objection. No coaching objections
whatsoever.,

And if you instruct the witness not to
answer, I will move on to another question.

If you don't instruct the witness not
to answer, he is to answer to the best of his
knowledge.

MR, FINCR: If I may interject,

Since an instruction not to answer

49
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would affect my cross examination ;ights, if I
am not satisfied with the basis for the
instruction, I am going to ask by way of voir
dire or otherwise for an adequate record to be
made with respect to the instructions.

MR, TENENRAUM: There may be need for
dialogue on some of these,

BY MR, HILL:?

N. You have no further information as to
what it was that Pedco did otper than removing
some surface contamination and removing
contamination from sludge pits and the filter
bedy is that correct?

A, I already answered that question,

Q. Well, could you answer it again, is {t
correct?

A, Well, your summary isn't exactly what T
said,

Q. Why don't you provide another summary?

A, Okay,

The removal that was initiated in 1985
at Midco II included removing all surface
containerized wastes, the burned out drums.

I think it also included some tanks,

50
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removal of tanks, and it included ?xcavation of
the sludge pit and filter bed, which were highly
contaminated from dumping hazardous wastes
directly into the ground and also putting,
storing them on-site, and then removing themn
from the site to a proper disposal facility.
Q. Okay.

Now, when they removed the surface
containerized wastes, you are only-talking about
removing waate which was contained in drums, ie

that correct?

A, No, it could have been contained in
tanks.
Q. Okay.

Now, when you are talking about the
sludge pit and the filter bed, what sorts of
contamination were in those areas?

MR, GELMAN: Objection, as to relevance,
BY MR, HILL:
Q. Okay.

You can ansver,

A, It included PCBs, cyanide, and I'm not
sure of the other ones,

Q. Do you have documents which would
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indicate what the others we;e?

A, Yes.

Q. Do vyou have them here with you today?

A. Well, they might be in the
administrative record, at least some of them,
Then, they would also be in these other
documents we are producing, and there's some in
the 1984 0SC report.

N, Ckay.,

A. Nr the 0SC report on the 1584 removal
action,

0. But this was the 1985 removal action,
waen't {it?

A, That's correct, But, the 1984 removal
action might have included some documents on
that,

Ne All right,

Will you tell me where in the

administrative record I can find this answer?

A, Okay.
Well, I said the 1984 -- the on scene
coordinator's report for Midco II for the 1984
removal action,

Q. Okay.
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A, That would include a lot of documents,
Then there were other documents, I would have
to look through the record and identify then.

Q. Okay.

A, I can do that {if you want me to,

Q. I would likg you to do that,

A, T think as T stated before there would
be additional documents in these additional
documents we are producing,

Q. The documents which you have not yet
produced, right?

A, Yes.

(A short recess was taken,)

0. Back on the record,
Mr. Boice, were you able to find
documents or would you be able to refer to me to

documents that will be able to answer the last

guostloq?

-A. I would like to supplement my answer in
that I remembered while I ~- while we were on
break that during 1984 and possibly prior to
that, EPA was in negotiations with the

defendants to implement the remedial, the RI/PS
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and the Midco IT removal.

And the defendantes -- EPA didn't come
to an aqreement with the defendants, because
they weren't willing to agree to implement the
action in accordance with FPA's requirements.

So from the beginning the defendants --
even though Mike Hill might not know about it,
the defendants were aware of what was going to
take place during the Midco II removal,

In fact, that information should be
available to you.

Q. Well, I am asking you in the course of
discovery right now, I don't think this is
responsive to my question,

The question is what substances were in
the sludge pit and the filter bed? If you would
only answer that question I would appreciate it,
Mr. Boice,

A; Okay.

But, if you go back to your documents,
you can probably find documents that were
produced during negotiations on this subject,

Q. So you can't refer me to any, is that

right? Thank you.
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Mr, Boice, I show you --

A, I haven't finished the aquestion,

MR, GELMAN: He i8 lookinag in the
administrative record.

MR, HILL: T am waiting for him to answer
the question.

D What are the substances? Is he able to
do 1it? We have just taken a l5-minute break, I
assume that is what he was looking for.

MR, GFLMAN: We were looking for the
administrative record, now we have that.

BY MR, HILL:

Ne Does he have the answer to the question
now?

A, Besides that, there was also on-site
inspections conducted by the Midco trustees and
Geosciences during the Midco II removal,

This is responding to one of your
previous questions that I want to supplement.
80 -~

Q, Wait a minute, Hold it,

A, Bach of the defendants had a lot of
information of what was going on during the

Midco II removal,
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Now, if you want us to try to identify
specific documents that might provide
additional -- what you are asking about, the
sludge pit and filter bed.

MR, HILL: wWait a minute.

For the record, Lee, if he is going %o
supplement his earlier responses, he can do it
on redirect or recross or cross by you, But,
when I am asking him a question, I want him to
only answer my question,

Is that agreed?

MR, GRLMAN: Yes, that's fine.

MR, HILL: OKkay.

MR, GELMAN: ©Now he is trying to identify
documents for you,

Ae is about to go through them, You
haven't given him a chance to do that,

MR, HILL: He has stated that he is

ansvering one of my earlier questions.

If he wants to do that, he can do it in

response to your questions inviting him to
supplemaent his answer.

MR, GRLMAN; Very well.
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1 BY MR, HILL:

2 Q. And did you discuss this supplemental

3 answer at all with counsel during the break?

4 A, No.

5 Q. Did you discuss your testimony at all

6 with counsel during the break?

7 A, No.

8 Q. It was just your idea to come back here
9 and supplément your answer as you have; is that
10 correct?

11 A, That's correct,
12 Q. Now, can you answer the question what
13 hazardous substances were in the filter bed and
14 the sludge pit and only that question?
15 A, I think the question was what documents
16 may have information on that,
17 Q. Well, the question is8 as I state it,.
18 If you have to refer to documents, that is fine,
19 but please answer the question,

20 A, I disagree.

21 When we went on break, I was going to
22 identify documents that may have information on
23 the contents of the sludge pit and the filter

24 | bed,
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Q. Now, in order to answer the question
novw, have you identified those documents?

A. T am looking through right now,

D Okay.,

Ye have already wasted twenty minutes
on this question.

MR, GELMAN: Just a second, I am going to
object.

He has got a number of pages in front
of him, He is almost finished going through
this, WwWhy don't you give him a chance to answer
the question?

MR, HILL: We have also wasted twenty
minutes on his trying to answer this question.
T would like to move forward,

MR, GFLMAN: Give him a chance to go through
and identify the documents.

If you don't want him to_identify thenm,
don't ask the question.

A. You can go through these documents
yourself and jidentify {t.

BY MR, HILL:

Q. I would l1ike an answer to my question,

but I don't want to spend all day getting {t, I
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have other questions that I want to get to.

Tf you can't do it quickly, just say so
and we will go on,

A, Tt will take a little while,

In fact, as I statad before, these are
documents that may have information on {it. I
don't even know for sure that they will have
information,

Q. Okay.

I am not going to spend any more time
in this deposition., I will invite you, I will
agk you to supplement your interrogatory
responses with that information,

Mr, Boice, sBhowing you document Bates
stamped number 1556, which we will add on
agreement of counsgel to Deposition Fxhibit Wo,
3.

I will ask you to identify that
document?

A, It is some type of a financial document
from PEI Associates.
Q. All right,
Now, {f you looked at that document,

Mr. Boice, would you have told Mr. Rackley to
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include it as a covered cost or not?

A, If you want to determine, see how we
separated covered and not covered, I can
start -- I can start from the beginning and
explain how that was done.,

Q. Why don't you just answer my question.
Should that have been included as a covered cost
or not? |

A, I can answer that if we go back to the
beginning and I can explain how, explain the
process we went through to determine covered and
not covered.

0. Just answer yes or no: Would you have
told him to include that in a coveredlcost or
not?

A, I wouldn't have even looked at these
vouchers in particular.

What happened was when we went

through -~
Qe Mr., Boice, I only want a yes or no
answver.

MR, GELMAN: He said he can't answer.
A, I can't answer that,

If you look at the summary, which was
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covered costs, and then there is also a summary
for Midco IT covered costs.

BY MR, HILL:

n, Yesn,

A, In the documents for the emeraency
removal contract, Pedco Fnvironmental, Inc. I
remember that the financial system wasn't set up
to differentiate or put {in a new cost category
when March 15, 1985 turned around,

So what happened vas we found out the
criteria was when the work was done, So, we
determined that delivery order 6894-05-007 was
completed prior to March 15, 1985,

So all of that, and that is costs were
definitized, eo all those costs should be
covered,

In addition to that, then we also got

information on another delivery order. Delivery

order 6894-05-030, And that included a
breakdown of the costs through March 15, 1985,
the cumulative cost through March 15, 1985 under
that delivery order,

And that's the closest thing we could
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get to dividing the cost at March 15, 1985,

So we counted all costs under that
delivery order through March 15, 1985, and which
we also have provided a cost breakdown for those
costs as a covered cost,

To determine the costs that were not
covered, we took the total costs for the Pedco
contract and subtracted the costs that were not
covered,

0, Okavy.

A, And that is pretty cleatiy documented
in the summary.

Q. So should the costs which are reflected
in document Bates stamped number 1556 have been
included in your cumulative cost summary for not
covered costs for the Midco II site?

MR, GELMAN: Y again object. That is the
same question,

A, It i8 a covered cost,

BY MR, HILL:

Q. So it should not have been included as
a not covered costs is that correct?

A, Right,

In fact, this is a copy of the invoice
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we sent to document how we were dividing covered
and not covered costs,

0. Continuing to look at the Midco II not
covered cost document, what {8 it that Roy
Wweston did for you which $25,408,73 are charged?

A, Under the ARCS contract?

0. Yes,

A, That was RI/FS oversight cost starting
around -~ I believe this contract started around
December 1989, And it included providing
comments on the feasibility study, on the EPA'p
proposed plan., I think they reviewed the public
comments and our response to the public
comments, and provided some negotiation support,
technical support during negotiations I should
say.

Q. How many hours did they spend doing

that?

. TS How many hours? |

Q. Right,

A, If wa go back to the cost document, we
might be able to determine that. Rut, on the
other hand, it might be some of the information

that was redacted,
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Q. Okay.

Your contract lab, Viar, for which
$77,000 were charged against the Midco ITI site.
What did they do?

A, Okavye.

That included conducting analyses for

the study done by the Fish & Wildlife Service.
Q. What was the cost?
A, Plus =-- I didn't finish,

That included tissue analyses, flesh
analyses, plus soil and sediment sample
analyses.

And there vere also some analyses for
the Midco II removal that probably were charged
to or conducted under the contract lab program,

Q. What was the cost per sample for those
analyses? |

A, I remember from the previous day that
that that was some of the information that had
been redacted in order to protect the rights of
our contractors,

Q. So, you don't know?

MR, GELMAN: Again object.

He just said that is protected by a
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confidential business information privilege,

MR, HILL: Are vou instructing him not to
answer?

MR, GFELMAN: On that, yes, I am,

MR, RILL: Okay.

MR, TENENBAUM: Again, we are wajiting for a
response from Insilco and the other defendants
on that confidential business information issue.

MR, HILL: Ve agreed our objections, we were
going to be limited to stating the objection and
the ground., That's all, We were going to try
to limit the dialogue.

MR. TENENBANM: I think we indicated that
there would be a need for some dialoque on some
matters,

BY MR, HILL:

Q. The next category in the Midco IT cost

summary, Mr. Roice, is ESAT contract for Roy

-Weston, $968, What was that for?

A, I am not sure what that would be for,
I would have to check that.

Q. Skipping a category down to the IAG
contracts, That would be 1ntar-aqeqcy

contractsy is that correct?
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A, Yes., Inter-agency aqgreements,’

Q. What wasgs it the Department of Interior,
Fish & Wildlife did for you?

A, They prepared the report, they
conducted sampling of biota, wildlife and
aquatic l1ife near the Midco I and II sites,

0. Why did they do that?

A, It was part of the remedial
investigation feasibility study. And they
prepared a report on their r?aults.

Qe Okay.

Department of Justice -- well, the IAG
contract for Department of Justice. What do
those costs reflect?

A. I'm not sure what those are for,

Q. How about the FElizabeth Israel Ad

Agency under other contracts, what does that

reflect?

A, That vas for advertising the proposed

plan, the fact sheet for the EPA's selected

remedy,
Q. Okay.
What did they do, how did they do that
advertisement?
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A, I'm not sure,

0, Okay.

Is that something that you could have
simply put in the newspaper?

A, I'm not sure, But, I know they put it
in the local papers, I am not sure what else,
it was a full-paqe advertisement.

N. How about Keros Cartwright?

A, Okay.

Keros Cartwright was -- helped in
oversight of the remedial investigation |
feasibility study.

And this is a small quantity contract,
less than 810,000, We requested procurement of
Dr. Cartwright, of Dr, Cartwright's services for
one year under that contract,

Q. You yourself were conducting oversight

as well, weren't you, Mr, Bolice?

A, Yes.
Q. Okay.
Was there a determination made that
Reros Cartwright could perform that oversight
better or at less expense than you could have

yourself?
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1 MR, GELMAN: Object as to relevance,

2 BY MR, HILL:

3 0, You can answer,

4 | A, I think I stated that he was to help in
5 the RI/FS oversight,

6 There is a congressional requirement

7 under CFRCLA, in fact, that FPA not conduct the
8 oversight just by itself, We have to have a

9 gsupport contractor to help us in the oversight
10 of the remedial investigation feasibility study.
11 And Dr. Cartwright was also -- we
12 thbuqht we might use him as an expert witness In
13 the future, and, therefore, we wanted to keep

14 him up to date on what vas occurrind on the

15 site,

16 Q. Was there a determination made that

17 . Keros Cartwright could have done the oversight
18 at less expense than you could have?
19 ) MR, GELMAN: Object as to form,

20 ' A, I think that is irrelevant,

21 We were required to hav; contractor

22 support for our oversight of the remedial

23 investigation feasibility study.

24 And Dr. Cartwright is certainly more
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qualified in certain areas to provide or

oversight than I am. He is an expert in

‘hydrogeology.

Q. Was there a determination made that he
could do it at less expense than you?

MR, GELMAN: Again objection,

A, T think it is irrelevant, He {s
doing -~

BY MR, HILL:

Q. I know you think it is irrelevant, You
stated that,

If you would just answer yes or no?

A, He is doing something that I am not
capable of doing, baslqally. that's being an
expert consul tant on hydrogeology.

0. CH-2-M~Hill under the REM contract,
what did they do?

A, This was for under the REM contract,
CH-2-M~-Hill was to conduct the remedial
investigation feasibility study at Midco I and
Midco II, And they prepared the work plan for
the remedial investigation feasibility study and
the RAMP might have been included under that,

too, I think it was, under that contract.
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But, of course, they Qtarted to work on
it at Midco I. They even did field work, they
did the geophysical study.

At Midco II, which is what we are
looking at, they didn't do that., nut, they
prepared the work plan and they started with
some of the procurement arrangements for the
groundwater monitoring system,

And these are the costs under that
contract that were incurred after April 1, 1985,
to the best of our determination.

Q. Okay.

How about Camp, Dresser & McKee?

A, The costs under the REM contract for
Camp, Dresser & McRee were to help FPA in
oversight of the remedial investigation
feasibility study at Midco I and at Midco II,

It started around December or the fall

‘0of 1985, and it continued through until the ARCS

contracs, it expired,

Then we procured Roy F. Weston under
the ARCS contract, CDM, or Camp, Dresser &
McKee, subcontracted the work to Roy F. Weston,

So it was Roy F, Weston who was actually
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conducting the direct oversight assistance.

They also helped in preparing special
analytical services request for the US Fish &
Wwildlife Service quality assurance project plan,

Q. How about CDM under the CFS contract,
what did they do?
A, Okay.

This was for, we were also using Dr,
David Homer and PRC Environmental-- well, Dr.
David Homer, for support in overseeing the
remedial investigation feasibility study.

And he started under the previous
contract, one of the PRC contracts, and that
contract expired and we ran out of money for it.

So, then we procured him through a
different contract with CDM and he worked as a
subcontractor for ChM, And he provided comments

on the remedial investigation feasibility study

ldutlng that period of time related to the risk

' assessment,

Q. Who was it from EPA that supervised the
1985 removal action for which you are seeking
costs against Insilco in this case?

A, Primarily william Simes,
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Q. Who is that?

A, He {8 the on scene -- he was the on
gcene coordinator for that project.

Q. Is he still with FPA now?

A, Yes,

0. Region V?

A, Yes,

Qe Is he the person that made the
determination that a removal actién should be
done?

A, He had a lot to do with it, but it has
to be approved by other people, too.

N, Who approved {t?

MR, GRFLMAN: I would object to that. That
is getting into the confidential matters of FEPA,
primarily deliberative-process type matters.

MR, HILL: Are you instructing him not to
ansver ?

MR, TENENBAUM: As this has come up in the
‘irltor depositions, and as we have indicated in
the earlier depositions, the witness will be
allowed to answer as to who -- if he knows,
subject to our objections, you are asking for a

legal conclusion as to who had the ultimate
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suthority for the Agency to make such decisions.

As to the deliberative-process involved
prior to that person who had the ultimate
authority making his decision, that is not
something that he is allowed, permitted to
answer. And I would have to instruct him not to
answer that,

However, you would be allowed to ask
questions about costs that may be sought to be
recovered with respect to persons who worked on
this matter, if the question is properly
phrased, again, as to that, rather than to get
at the deliberative-process of the Agency,

MR, HILL: What I am trying to do is
determine whether or not these costs were
reasonable and whether or not they were
necessary. And Mr., Boice, it sounds like,
doesn't have personal information as to that,

He stated earlier that he is not the
right witness, I am trying to find out who the
right witness is.

MR, TENENBAUM: We will produce the United
States if you want a deposition,

MR, HILL: I would like to find out as much

73

Longoria & Goldstine 236 1030 Chicago



10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

74

88 Mr, Boice does know about this process i{f I
can.

MR, TENENBAUM: As I understand it, you are
only entitled to ask questions at this
deposition as to the costs that we are seeking
to recover.

So, if you want to know who the people
were involved and what they did, generally
speaking, that would be fine., But, as to the
deliberative process, I think you have to
tespect the Agency's confidential
deliberative-process.

BY MR, HILL:

Q. The question ;s who approved this
removal?

A, I believe authorization was ul timately
approved by vValdus Adamkus, Except that --

Q. Who is the regional administrator?

A, The regional administrator of USEPA,

But, once it goes beyond, I think at
that time it was six months and ?1.000, it has
to be approved by headquarters. So when {t went
past that limit,

Q. $1 million?
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A, I think it was 1 million, I'm not
sure,

Q. Okay.

A, I think then it had to be approved by
someone in headquarters. I think it was Lee
Thomae, I'm not sure.

Q. Wwhat did Mr, Adamkus make his decision
based on?

MR, GFLMAN: Again same objection,

MR, HILL: Are you instructing him not to
answer?

MR, GELMAN: Yes,

BY MR, HILL:

0. Okay.

Were action memoranda created to
request authorization to p;rform that removal
action?

A. Yes,

E Q. And those action memoranda would have
itplalnod the reason or the need for the removal
actiony is that right?

MR, GELMAN: Object.

MR, HILL: Are you instructing him not to

answer?
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MR, GELMAN: Object to a legal conclusion
that it calls for. 1In addition, the same
objection as to deliberative-process, but I am
not instructing him not to answer that question
to the extent he can.,

MR, HILL: Okay.

A, I believe action memos for removal .
action is supposed to address the reason why it
igs being requested in a general way.,

BY MR, HILL:

0. Okavy.

A, Also those documents will be -- should
be provided to you,

0. Those are the documents you haven't vet
provided and you are going to provide later on
today?

A, VYes,

MR, TBENENBAUM: To the extent they have. not

previously been produced, I am not sure which

ones you are talking about here, we may have
already produced them, Some may be in the
record,

We are going to produce any additional

ones that may not have already been produced.
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MR, HILL: Okay.

Q. Turning back to Deposition Fxhibit No.
2, look at the payroll costs for Midco II, not
covered costs,

Say, for instance, Domingo Abella in
the Ragion V personnel costs, just to choose an
entry., PFiscal year '88, pay period 18, 2 hours
charqged against the site,

Can you tell us what Mr, Abella d4id on
that day?

A, Okay.

Well, I could -- I quess I could deduce
this. That was a time when, let's see, 1988,
That might have been during -- that was during
the feasibility study,

So it was probably related to review of
the feasibility study and identifying ARARS or
applicable relevant and appropriate standards
for the feasibility study,

Q. Are you sure?
A, No, I'm not sure.

But, based on my knowledge of the site
and what wvas going on at that time, and I do

know that Dom Abella did review the feasibility
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study.

Q. That is speculation, right?

A, As to what he did on that particular
day you mean?

Q. Yes.

A, Yes,

I don't know for sure what he was doing
on that particular day, I have no direct
knowledge of that.

Q. Okay.

Turn the page to Mr, Berman, to choose
a name, 1985, choose the 22nd pay pe;iod. On
this day there are 14 hours charqed; Do you
know what that is for?

MR, GRLMAN: I am qoinq_to object to the
extent that is calling for attorney-client
privilege,

MR, HILL: Are you instructing him not to
ansver?

MR, GELMAN: If the witness can tell you
what each employee did on these lists on any
certaln date -- T don't think he can, If he
knows, I guess he can answer.

MR, HILL: Okay. Without objection, I will
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withdraw the question,

MR, TENENBANUM: Tf the witness is able to
testify, perhaps he knows in very general terms
about what an attorney did.

But, I am sure you wouldn't want a
witness to reveal attorney work product or
attorney-client communications.

MR, HILL: But Y would want to know what it
18 you are seeking reimbursement for.

MR, TENRNBAUM: You know Mr. Berman is an
attorney.‘ I don't know what more you want to
know,

If you want to be more specific in your
question, we can determine that you are not
asking for attorney work product or
attorney-client communications, then the witness
might know the answer,

BY MR, HILL:

Q. Let's see what he does know.

What do you know about what Mr, Berman
was doing on the 22nd pay period in 1985?

MR, TENENBAUM: I would note for the record
that this whole line of questioning is not

reasonabl e,
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1 MR, AILL: If you object, tﬁat-is fine., It
2 is noted,

3 MR, TENENRAUM: WwWill you be able to state

4 what you were doing on a given date in '85?

5 | MR, HILL: Yes, I would look at my

6 timesheet.

7 MR, TENFENBAUM: Oh, If you want him to pull
8 timesheets --

9 MR, HILL: TIf he can pull a timesheet that
10 can tell him, that will be fine, ves.

11 A, Yes.

12 You could look at the timesheet and see
13 | which projects he was working on., What exactly
14 he was doing on those projects is not recorded
15 on the timesheet,

16 Q. Would it tell us anything more than he
17 " was working on'Midco 11?

18 A. No,

19 Q. Then why would it give you additional
20 information?

21 A, It would tell you all the other
22 projects he is working on., But, generally I
23 know there was some -- there was a -- the

24 partial consent degree was completed somewhat
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before that time. This might have been some
more work related to that or related to
subsaquent amendments to the partial consent
degree. BRBut, I'm really not sure what he was
working on,
Q. You didn't know?
A, That's right.
0. Cynthia Fuller, 1988, 19th pay period.
Who is Ms, Fuller and what was she
doing?
A, Okavy.
She works for the Great Lakes National
Program Office, And she was probably reviewing
the feasibility study for any concerns
aprlicable to the Grea; Lakes proqgrams and to
identify any ARARS relevant to her program for
the feasibility study,
Q. What i8 her job? What is her title?

Ao She is with the Great Lakes National

ib:ogram Office and she i8 a technical person,

I'm not sure exactly what her title is.
Q. Okay.
You are not sure of what she was doing

that day?
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A, I wasn't exactly overseeing her that
day. No.

MR, TRNENBAUM: T assume it is not Insilco's
position that the United étates is supposged to
produce each'one‘of these employeas at a
deposition to testify as to what they were
doing?

MR, HILL: 6ur position is that you have to
show what work was performed for the costs that
you are seeking in this case,

MR, TENENRAUM: I think the Agency has
fulfilled all of its responsibilities and that
is why I was asking what Insilco's position was.

MR, HILL: Okay.

Mr. Boice, I have no further questions,
Thanks very much.

(Discussion had off the record,)
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CROSS FEXAMINATION
BY MR, HILLEMANN:

Q. Mr, Boice, my name i{s Carl Hillemann
and I represent Desoto, Inc,

I am going to ask you a few questions,
If you don't understand me, please stop me or
ask me to repeat my question,

Who are your supervisors within EPA?

A, Presently?

Q. Yes,

A, My immediate supervisor is Melinda
Gould, G-o-u-1-d, My second-line supervisor is
Jamep Mavyka, M-a~-y-k-a,

a,. Any other supervisors?

A, The next level above James Mayka is
presently John Kelly {8 acting., The pext level
above him, Norm Niedergang is acting,

Q. Then above Niedergang would be?

A, Above Niedergang would be I think Dave
Ullrich is still acting there, U-1l-1l-r, I think
it 18, i-c-h, acting waste management division
director,

Q. Where there is time for these

individuals, wvhere would that time be charged in

83
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the cost documents?

A, It is possible if they are working
directly on a site that they would charge
directly to the site, I believe,

Rut, to find out for sure, I would have
to == you should talk to the indirect cost
expert and see, or I could look on these
documente and see if their time is there. I
think it is,

I think it is possible for them to --

Q. The record will reflect that you are
looking at which exhibit number right now?

A, 2,

MR, GFLMAN: The Midco I not covered costs
summary.,

A, Yes,

Melinda Gould's name is here, B0 it is
possible that if they are workyng on a specific
project, that they can charge it directly to
that project,

Otherwise, my understanding is that
their costs would go to a general account
number, which contributes to the indirect costs,

Q. Did Melinda Gould charge time directly

24
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1 to the Midco T or the Midco II &sites?

2 A, I gsee Midco I, yes,

3 0. Where is that reflected?

4 A, Yes. She charged some time to0o both

5 sites, to each site.

6 0. Where would that time charge be

7 reflected?

8 A. It is summarized in these cumulative

9 cost summaries that were provided to the
10 defendants,

11 MR, HILL: Within Exhibit 2?
12 A, Wwithin Rxhibit 2, right,
13 MR. HILLEMANN: Okay.
14 A. Then there is the -- backup timesheets
15 are in the cost documentation package.,

16 0. Are you seeking recovery from the

17 defendants in this action for that time charged
18 for Ms. Gould?

19 A, Yes.,

20 F Q. What .about James Mayka, is his time

21 reflected in Exhibit 2 as being charged?

22 A, No.

23 Q. Does that mean that the government is
24 not seeking any cost reimbursement for any time
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for James Mayka?

A, No direct hours, but he would still
contribute to the indirect costs,

0. And is indirect costs a factor for Mr.
Mayka included in these exhibicts?

MR, TENFENRAUM: The witness hasn't been
designated to testify as to the axact
calculation of the indirect cost factors and so
on, Mr, Cook will testify as to that,

1 don't want you to speculate., I will
let you ansawer if you think you know,

A, The indirect cost factors are in this
document. The indirect cost rates are in this
document.

BY MR, HILLEMANM:

0. WWhat about Mr, Constantelos?

MR, TENENBAUM: Let me correct my statement,
I shink Mr, Cook will provide some information
en that, Mr, Hackley provided other information
on that yesterday as well.,

BY MR, HILLEMANN:

Q. Is the government seeking any
reimbursement for direct time for Mr,

Constantelos?

86
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A, These are for not covered costs, right?

MR, HILLFMANN: Yes,

MR, TENFNRAUM: When you say is the
government seeking, you mean against vour
client, against Desoto?

MR, HILLFMANN: Yes,

A. Mo, we are not. According to the
cumulative summary, we aren't,

D, You aren't seeking time for Mr.
Constantelos?

A. No direct costs, right.

0. What about for Mr. Neidergang, are you
seek any direct costs for him?

A, Yes.

During the 14th pay period of fiscal
year '85, we are seeking direct costs for one
hour on Midco I and one hour on Midco 1II.

Q. Other than those two hours, are you
s‘oklng any other time for Mr. Niedergang?

A, No direct cost, no.

Q. Is it your position that Mr, Neidergang
did not perform any services or do any work in
connection with the Midco I or Midco II sites

other than those two hours of time?

B7
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A, I think our position is tgat this s
the only time that we have documentation for him
spending time directly working on these two
sites.

Q. What about Mr. Adamkus, are you Seeking
any direct costs reimbursement for his time i1in
connection with the Midco T or Midco II sites?

A, No.

0, Is it your position then that he really
didn't perform any services in connection with
either of these sites?

MR, TENFENBAUM: Directly.

MR, HILLEMANN: Direct services,

A, No, That is, we don't have any
documentation that he provided direct services,
His work would have been included in the
indirect costs,

Q. With respect to all of these
individugls we have just discussed, Gerald
Mayka, Constantelos, Neidergang and Adamkus, and
if you ptefeg we can take them one at a timey
but, did you go to these individuals for advice
on issues dealing with Midco I or the Midco II

sites?
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And like I say, we can take them one at
a time, if you prefer,

A, Okay. Let's go one at a time,

0. Mr, Gerald, Did yvyou go to him for any
advice on technology issues or any other i{issues?

A, Gerald? You mean Gould?

Q. Gould, pardon me,

A, Yes, She did charge some time to the
project,

Q. I am sorry.

How much time was that, do you have
that handy?

A, Total of 13,5 hours on Midco I and 9.5
hours on Midco II.

. What kind of advice were you seeking
from her in connection with your dealings with
her regarding those hours?

MR, GRLMAN: I would object.

To the extent it calls for the
deliberative-process privilege information, it
is a privileged matter. To the extent he can
answer it generally, then I will allow him to
answer.,

A, You mean on these, the particular hours

Longo:iq & Goldstine 236 1030 Chicago




N

10
11
12
13
14
15
16
1?7
18
19
20
21
22
23

24

any advice in connection with these sites?

90

that she charged here that she put down on her
timesheeat?

BY MR, HILLEMANN:

Q, Do you recall if those hours involved
discussions with you wherein you were séekinq
her advice?

A, I don't remember,

0, Do you recall ever asking Mas, Gould for

A, Yes, We discussed the sites
periodically, yes.

N. Would that in any event be no more than
13 hours of discussions with her, as reflected
in those timesheets?

A, As T stated before, probably some of
the discussions weren't charged directly to the
site. It would have been probably more than
that.

Q. If you were to estimate how many hours
you spent in discussions with her concerning the
site, what would your estimate be?

A, T really couldn't estimate, BRut, this
time isn't simply for discussions with me. She

probably did some other work related to the
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site,

Q. Did Ms. Gould -~

A, For example, reviewing the ROD,
reviewing the unilateral administrative order,
reviewing documents that go out,

Q. Did Ms, Gould ever give you any advice
regarding technological issues in connection
with the sites?

A, We discussed technological issues.,
Yes,

Q. How often would you say, how much time
would you say was spent in those discussions?

A, I have no idea.

Q. Wwhat about for Mr, Mayka, d4id you ever
go to him for any advice in connection with the
sitesn?

A, Yes,

Q. How often would you say, how much time
total?

A, T really couldn't estimate.

Q. Less than five hours, less than ten
hours?

A. It 18 not like we sit down and we talk

about the sites all at once. It 18 on and off,

91
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1 wvhenever necessary.
2 For example, he i3 a land ban
3 specialist, 80 I have to talk to him about the
4 ‘ applications of the land ban issues. And so0 he
5 is one of the supervisors, so I update him on
] the progress of the site and the progress of the
7 case,
8 Q. Did he give you any kind of gquidance
9 with respect to how you should proc;ed with
10 respect to the sites?
11 A, Regarding land ban issues, yvyes,
12 0. What did he advise?
13 MR, GFLMAN: Same objection as before,
14 deliberative-process, .As to general {issues, he
15 can ansver,
16 T think that may be too specific a
17 question,
18 MR, HILLFMANN: What ie your standard for
19 " deliberative-process, when you tell him to
20 answer or not answer?
21 MR, TENENBAUM: Let me restate that
22 u objection to include the panding motion for
23 protective order that we have which covers a
24 broader issue of discovery into record issues.
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This question is getting into discovery
into a record issue, which may include eloments
of deliberative-process, T am not sure,
offhand,

If the questioner is able to proffer a
basis as to how this ies relevant to a non-record
issue, then the witness can perhaps answer.

But, as to costs, {t seems that a
general description would suffice to justify the
cost, The exact advice that he gave would '
not -- given that it is subject to overlap with
a record issue, and a deliberative~-process
issue, the exact advice he gave would not be an
acceptable question.

MR, HILLEMANN: You are instructing him not
to answer, right?

MR, TENENBAUM: Unless you are able to
proffer as to how it would be relevant to a
nen-record issue,

MR, RILLEMANN: We will move on.

Q. Did Mr. Constantelos give you any
advice on any issues in connection with the
sites?

A, Since 1985 you mean?
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Q. Yes.

A, I don't remember him giving me any
direct advice,

Q. What about Mr, Niedergang, did you go
to him for any kind of advice or did he qgive you
any kind of advice in cohnection with the sites?

A, Are vyou talking about advice --

0. I am sorry.

A, Are you talking about advice or a
meeting where we discussed different issues and
tried to come to some type of agreement on how
we will proceed and that type of thing,

Q. Fither.

A, | So by advice you mean either one.

Okay. Yes, we participated in a meeting with
Norm,
Q. How much time would you say you spent

in meetinga with Mr, Niedergang with respect to

-jhé sites?
— A, Me personally you mean?
Q. Yeas.,

A. There might have been some meetings
that I wasn't 4in, I didn't participate on.

But, you mean the total for the whole

94
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time period?

Q. From 1985 to the present,

A, The onez I can remember, maybe two
hours in a meeting,

Q. Over that five-year period?

A, The ones I can remember,

MR, TFENENBAUM: Per meeting or total?

A, Total,

RY MR, HILLFMANN:

D What about Mr, Adamkus, did you go to
him for any advice in connection with the Midco
sites?

A, We have to brief Mr., Adamkus on the
remedy selection for the site. And then he can
give us any advice he wants to, or he can
disapprove or approve the rest of this.

Q. Did he give you any advice during that
briefing?

A, Did he give me any advice. He asked
questions, but I don't remember him giving

advice.

Q. Who is the Agency's expert on alternate

technologies with respect to the Midco I and

Midco Il sgites?

25
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MR, GELMAN: I would object to-this as
beyond the scope of this deposition unless you.
can explain a way that --

MR, HILLRMANN: I am talking about their
time. HRow much time they have spend.

MR, GELMAN: You have asked who the expert
isa.

MR, HILLEMANN: Right.

MR, TENRNBAUM: You don't mean the expert
witness, do you?

MR, HAILLEMANN: I mean expert consul tant.

A, The Agency has a lot of experia in the
office of research and development that are
accesgible to FPA, We can call and discuss
issues with them,

In addition to that, we have support
from Roy P, Weston, which that contractor has a
lot of experience in alternate technologies,

Q. Okay.

How much time for consul tant-type

individuals are you seeking as to costs?

A, For Roy F., Weston you mean?
Qe Yes,
A, If you look at the summary for not
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covered costs in Fxhibit 2, these are RI/PS
oversight costs.

Under the ARCS contract for Midco I we
have $26,570,53, And under the ARCS contract
for Midco II, we have $25,408,73,

Al so under the RFM contract, we have
the work by Camp, Dresser & McKee which was for
RI/FS oversight,

0Of course, all of it wasn't for the
feasibility study review, It was also for the
remedial investigation oversight,

And the costs for that for Midco I are
$113,324,29, and for Midco II, $113,487,90,

And Roy P, Weston was a subcontractor
to Camp, Dresser & McKee, 80 even though {t
doesn't say Roy F, Weston on ths cumulative '
summary, the contract -- they were the
contractor doing the oversight, the direct
oversight work.

Q. Did you use any other consultants in
connection with alternate technologies?

A, No,

MR, GFELMAN: I object to the extent that

that does get back t0 record-review issues,
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'BY MR, HILLFMANN:
Q. What was the role of Planning Research
Corporation in connection with the Midco sitesa?
A, Okay.

From the beginning, we had Dr, David
Homer, a contract with Dr, David Homer to
provide review of the risk assessment with the
thinking that he would provide some type of
expert witness support to FEPA,

And we kept PRC on and David Homer
throughout most of the RI/FS to provide input
into the RI/FS relative to the risk assessment.

0. Did he perform any other role in
connection with the sites other than what you
have described?

A, All of their work was relative to the
risk assessment,

Q. I am sorry.

A, All of their work was relative to the
risk asseesment,

Q. How did Planning Research Corporation
advise you in connection with the services thef
performed, what kind of advice did they give?

MR, GELMAN: Again we get into the same

of
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objections,

A, What was the question?

BY MR, HILLEMANN:

0, I wanted to know what kind of advice
Planning Research Corporation gave vyou in
connection with the services that they
performed?

A, You mean the form of their advice?

Q. Yhat did they tell you?

A, You mean exactly what they said to ua?

0. Right, What their recommendations
were,

A, Relative to the RI/FS, that would be
the comments on the RI/FS, Those are in the
administrative record.

Q. Who made the decision regarding whether
to accept those comments?

MR, TENENBAUM: Hold {it, 1Is that relevant
to a non~record issue?

MR, HILLEMANN: If you are going to be
seeking cost of that person, yes.

MR, TENENBAUM3; You can circularly make any
issue into a cost issue that way. That is

certainly not the intent of CFERCLA,
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Is this relevant to a non-record issue?

MR, HILLEMANN: It is relevant to costs.

Are you instructing him not to answer?

MR, TFENENRAUM: I think you would have to
rephrass the question, if you wanted to make it
relevant to cost, |

Your question is asking for a
tecord-review issue, If you want to ask whp was
working with PRC and who worked on reviewing
their comments, something like that, that would
be an acceptable question,

MR, FINCH: It would also be acceptable to
ask the nature of the work for which costs are
being sought,

MR, TENENBAUM: He already answered that,
That i8s not what he asked.

He asked a very specific question about
the Agency's deliberative process and the remedy
as well, and some part of the Agency's
deliberative-process,

MR, PINCH: I had understood this question
to be, in essence, a follow up, attenmpting to
determine or going to the issue of whether the

costs were properly recoverablae.
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MR, TRNENBAUM: I think he can phrase -- 1
think the question could be phrased to get
solely at costs,

MR, FINCH: That deprives us of the
opportunity to determine whether the costs
were ~=- it i3 only if the defendants are forced
to accept the government's view of what is or
isn't recoverable that your objections make
sense.

MR, TENFENBAUM: T didn't follow that.

MR, FINCH: You are making the point, Alan,
I think, that because the government 18 seeking
costs for virtually all of the work that the
government undertook in connection with these
sites, that an inquiry into costs can get into
record-review issues circularly. And you don't
want us to get into record-review issues,

The problem is that the reason you
don't wvant us to get into record-revievw issues
is that you are asserting a privilege, But, the
privilege is only good for so much, and in
certain context and in certain wvays,

And the privilege is no good if the

government is simul taneously seeking to recover
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coets in areas that are related to-the
compilation of the record or related to the
deliberations within various governmental
agencies,

To the extent that there may be an
issue of whether the costs are properly
recoverable under CERCLA, we are entitled to any
information that is probative of whether the
costs are properly recoverable,

MR, TFENENRAUM: In other words, it would be
your position that as soon as the Agency seeks
to recover any costs, then any limitation on
discovery into record-review issues under CFRCLA
is waived by the Agency?

MR, PINCH: ©No, that wouldn't be my
position,

But, what my poéition would be is {f
there {8 a genuine {issue as to the
recoverability of certain costs, we are entitled
to information that is probative of that.

If there i3 no genuine issue, then I
suppose it wouldn't have any impact on the
application of the privilege that you have

asserted thus far, But, if there is a genuine
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issue, then I don't think your pri;ileqe is
worth anything in this context,

MR, TENENRAUM: What is the genuine issue
that we are talking about here as to these
particular costs on this particular record
issue?

MR, FPINCH: Perhaps I really don't know that
at this point, But, I think we are entitled to
a certain amount of discovery to flesh out the
record as to whether such as issue exists,

MR, TENENBRAUM: Under your theory, if you
say now that seeking costs does not waive all
limitations on discovery relating to record
issuesy your position is that if it is a genuine
issue, there may be a different outcome, So --

MR, FINCH: We are entitled to a certain
amount of discovery to see whether such an issue
exists., That is all I am saying,

MR, TENENBAUM: Wouldn't that wipe out any
limitations? ‘

MR, FINCH: Not {f it lslhandled properly.

MR, TENENBAUM: So far you are not saying
what the genuine issue is about?

MR, FINCH: When I get 1nio my questioning,
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we will see, I haven't gotten there yet,

MR, TENENBAUM: With respect to the pending
question, I will have to insctruct him not to
answer as currently phrased,

But, we will be glad to have him answer
if it is phrased as to what costs we are seeking
to recover with respect to reviewing comments of
PRC.

RY MR, HILLFMANN:

Q. Mr, Boice, did you make a decision to
accept the comments from Planning Research
éo:poration?

MR, TENENBAUM: Same objection and
instruction,

A, Instruction not to answer?

MR, TENENBAUM: Yes,

MR, HILLEMANN: You are basically forcing us
to give you our legal theories i{n order to get
discovery, is that what you are saying?

MR, TENENBAUM: I am saying you can rephrase
your question to ask about costs.

But, the way you are phrasing your
question, who decided what at the Agency, before

any ultimate decision had been made, that is
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going into the Agency's deliberative-process.

MR, FINCH: That's right. It is going into
what people do for a living and how what they
did relates to the Agency's costs, which strikes
me as a necessary predicate to the
recoverability of those costs,

MR, TEMENBAUM: I told him I would allow him
to answers as to what people were doing, but
that's not what he asked.

He asked what was the Agency's
deliberative process pertaining to these
comments, He didn't ask who worked on the
comments,

It is also calls for a legal
conclusion, perhaps, as to who has the legal
authority to approve that,

BY MR, HILLEMANN:

Q. Mr. Roice, can you tell me how much
time vas actually spent in preparing and issuing
the administrative orders on the record of
decision?

A, You mean off the top of my head?

Q. Or from referring to the documents.

A, Not without doing a lot of calculation,
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not without taking a lot of time.

Q. How would you qo about finding that
out?

A, Y would ~- {t would be a pretty good
estimate if Y went back during that period of
time and calculated my costs and Mike Berman's
costs and other people who were involved in the
review during that period of time,

Q. So you are telling me that the time
really isn't broken down at this point in a
manner that would reflect the amount of time
spent in preparing the administrative record?

MR, TENFENBAUM: You say on the record
issues?

A, No. Those tasks weren't broken down,

BY MR, HILLEMANN:

Q. Mr. Boice, am I correct that you
basically made most of the decisions on behalf
og the BPA in connection with how to proceed
with the Midco sites?

MR, TENFENRAUM: Same objection and
fnatruction,

BY MR, HILLEMANN:

Q. Just one final gquestion,
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How many hours would you =--

MR, TENFNBAUOM: wait, I just forget to say
as I indicated in the earlier rounds of Mr,
Boice's deposition.

The witness would be allowed to answer
a question as to who has, if he knows -- subject
to our objections ~-- who has the ultimate
authority -- let me rephrase that.

The witness would be permitted to
answer a question as to who at FPA ultimately
did make such decisions, if he knows the answer
to that, subject to my objection,

MR, REATING: To what?

MR, TENENBAUM: He didn't say in the
question as to what particular --

MR. KRATING: T ‘would like to know that,
Who had the ultimate authority.

MR, TENENBAUM: As to who made the
decisions -- I guess Y would permit it if you
tie it into a particular decision.

MR, HILLEMANN: I just thought you refused
to allow me to ask that question,

MR, TENENBAUM: You asked whether he

decided -~
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MR, KEATING: We are talking uitimate.

MR, TENRNBRANMM: That is different than who,

If he i8 the one who decided, he can
answer your question as to who decided a
particular matter., If it was him, he can answer
that.

Rut, your éuestion geemed to me was
really getting at the Agency
deliberative-process, rather than the end
result,

MR, HILLFMANN: Let me go back then,

Q. Mr, Boice, did you make the decision
regarding whether to accept the comments of
Planning Resource Corporation?

MR. TENENBAUM: Again, I object,

MR, HILLEMANN: Isn't that what --

MR, TENENBAUM: I allowed him to answer that
by indicating what that was, That is not
sgetting to a final decision document, That is
tied into ~--

MR, RILLRMANN: Comments.

MR, TENENBAUM: -~ comments. That he can't
answer. He can only answer as to who made the

final decision, the record of decision,
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administrative order, something life that.,.

MR, FINCHs You have got about four final
decisional documents there, don't you?

Isn't the record already clear as to
who signed them?

MR, TENENBAUM: It may be, I am just
tesponding to you, making the record clear as to
what my objection is and what I am allowing him
to answer,

BY MR, HILLFMANN:

Q. Mr., Boice, how many hours would you say
total all of your supervisors put together spent
in connection with giving any kind of advice in
connection with the Midco sites?

A, I don't know,

Q. Can you give me an estimate?

A, No, I can't,

Q. Would it be less than twenty-five
hours?

A, I don't know.

Q. You have no idea, it can be a thousand
hours or ten hours? I mean, you say you have no
idea?

A, When they give advice, it may be a

109
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fifteen-minute briefing., Then a ménth later
there is another one, Then I really can't add
that up., There is no record of {t.

0. You would say one fifteen-minute
briefing a month?

A, I don't know,

MR, HILLEMANN: I don't have any more

questions,
CROSS FRXAMINATION
BY MR, FINCH:
N, For the record, Mr., Boice, my name i8

David Finch, and I am one of the attorneys
defending Standard T, one of the attorneys
defending Standard T Chemical Company in this
case,

Ts there anything in any of the cost
documents that would reflect when any Agency
employee started work preparing the
administrative orders issued in this case?

A, You mean in the cost documents?

Qo Yes.
A. NO.
Q. Is there a reason why the cost

documents do not reflect when any Agency

110
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personnel began to prepare the adm¥nistrat1ve
orders in this cage?

MR, TENENBAUM: 1Is that relevant to a
non-record issue,

MR, FINCH: Yes,

It is relevant to several non-record
issues, including substantiation of payroll
distribution timesheets; substantiation of the
numbers that are contained in the exhibits here;
whether they contain information with
appropriate specificity to entitle the
government to recover them,

Thoge are three issues, They are
probably more.,

Q. Do you know the answer to that, Mr,
Boice? .

MR, TRNERNBAUM: I will object to the form,

A, I think =--

MR, TENENBAUM: And to the relevance.

A, Mr., Hackley clearly explained how our
timesheets work yesterday. And I don't see why
ve should go over it again.

But, generally he said that each

timesheet 1lists the project, and it identifies

111
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howv much time each employee during that two-week

period spent on the particular site,

And the only other definition of what
he was doing on the timesheets are an activity
code, which can be used Qo indicate whether it
was an oversight activity or an enforcement
activity or other types of activities,

BY MR, FINCH:

Q. You say that these are according to a
previous witness' testimony; as you understand
it, he provided an explanation as to how these
timesheets reflect time spent on a particular
site, 1s that what you just said?

A, Yes,

0. Is that time actually sepent or is that
time that is spent only for purposes of payroll
information? '

A, Should be the time actually spent, or
that is their best estimate,

MR, TENENBAUM: Objection to the extent it
is vague and ambiguous,

MR, FINCH: All right.

Q. Do you have copies of your timesheets

among the cost documents, Mr, Boice?
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A, Yes.

Q. Okay.

Could you retrieve those for me? I
want to ask you some questions about them,

5. T am not sure it is that easy, T think
they are organized by time period, not by
pe;son.

0. Maybe it would help if you were to
locate just a few of them, It doesn't matter
what time period. Three or four or five, Can
you do that?

A, I can do that,

(A short recess was taken,)

MR, PINCH: Back on the record, pleasge.

I understand that the procedure that we
have been following here is that if I want to

examine the witness about a particular document,

we will identify it by Bates stamp number and
then it will be included within Group Deposition

"Bxhibit No. 37 is that right?

MR, GELMAN: VYes.
MR, FINCH: Okay. Let me try to do it that
wvave.

Q. Mr., Boice, I have a document that bears
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Bates stamp number 1254 that puzpoéts to be RPA
Region V Superfund daily timesheet for pay
period 14 for the period ending 4/13/1985,

And I will ask you if you recognize
this décument?

A, It is 80 long ago, I don't really
recoqgnize it, but I see I asjgned {it.

Q. That is your signature in the lower
lefthand corner of the document?

A, Yes,

Q. And that is your name in the upper
lefthand corner of the document?

A, Yes, And I would have filled it out,

Q. Okay.

Now, this document was provided in
connection with Midco costs; is that correct?

A, Correct,

Q. So, this document reflects to some
extent, does it not, Midco costss is that
correct?

A, Yes,

Q. Could you show me where in this
document it reflects Midco costs?

A, Well, it doesn't directly reflect
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costs,

It identifies a number of hours on
which the costs were based, And it identifies
this is for this pay period 14 in 1985, for
Midco I, I spent a total of 17.5 hours, and for
Midco 1I, I spent a total of 18 hours.

Q. If you look, if you gqo vertically down
the columns, there are a bunch of columns, are
there not, with letters like S, M, T, W, and sBO
forth; do you see those?

A, Right., Those are the days of the week.

Q. Okay. Those are days of the week.

Then if you go vertically down the
column, you see an entry for totals; is that
right?

A, That's correct,

Q. So on the first Tuesday listed on this
document, you work a total of 9 hoursy isn't
that right?

A, Correct,

Q. And the following day you worked a
total of 9 hours, isn't that correct?

A, Correct.

Q. And the next day you worked a total of
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9 hours, isn't that correct?

A, Correct,

0. And the next day you worked a total of
9 hours, isn't that correct?

A, Yes.

0. And the next workday you worked a

together of 9 hours, isn't that correct?

A, Yes,
Q. So on each of these days you worked 9
hours?

A, Right,
0. Not 8.5 hours, is that correct?

A, That's right.,

116

0. And not 9.25 hours, isn't that correct?

A, I should say that sometimes we work
overtime, but we don't get compensated for {¢t.

0. You don't put the overtime down?

A, That's right. Normally I probably
spend a little extra time.

Q. Why don't you get compensated for
overtime, are you the government's equivalent of

a non-exempt emplovyee?

A, I don't know what a non-exempt emplovyee

is.
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MR, HILL: I have no further questions.
MR, TRNFENBAUM: We don't waive signature.

H‘R. HILL1 That {8 it, Tha'nkﬁp Mr. Bolice.

DRPOSITION ADJOURNED
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Q. Why don't you get paid foé overtime?

A, My understanding is that once we get to
the G5~-12 position, unless -- first of all, to
get overtime you have to have it pre-approved,

0. Pre-approved by whom?

A, By the supervisors.

Q. Which supervisor, your supervisor;
somebody else's supervisor or project
supervisor?

A, I'm not sure how far it goes up,

Q. Did you ever find it disconcerting that
you weren't getting paid overtime?

MR, TFENENBAUM: You didn't let him finish
his anawe;.

BY MR, FINCH:

Q. All right,

A, I don't know how far up in the
supervisor chain the approval is required. It
usually would have to be on a particular
voll~defined aspect of the project.

Q. A particular well-defined aspect of the
project, as opposed to a general, undefined
aspact of the project?

A, T think you are being a little silly.
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But, 1t has to be a clearly defined

task that would have to be done, And they

118

don't ~-- {t seems to be a general policy that ve

don't get overtime just for spending extra time
at work doing things that need to be cleaned up,

0. That seems to be the general policy,
that is your impression of what the general
policy is?

A, That's right.

Q. Did you ever put in for overtime on any

work?
MR, TRNFNBAUM: You never let him finish
finish his answer,

He said as to the -- as to his -- you
asked why he didn't get overtime or something
like that,

He said firet of all, and I don't know
wvhether there was a second of all or not., But,
I d0 wvant the record to be clear you didn't let
him answer.

RY MR, PINCH:
Q. Do you have anything else you want to
add?

A, The second of all is what I said
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1 | before. Once you get to the 12 level, it is

2 | generally in FPA understood that you will have

3 . to put in a little extra overtime at work,

4 | 0. You mean GS-127?

S A, Yes.

6 0. That is a salary clasgification level

7 or something like that?

8 A, Yes,

9 0. Did you ever put in for overtime for
10 any work you did {in connection with-either of
11 the Midco sites?

12 A, Yes,

13 Ne Do you recall when you put in for

14 overtime?

15 A, Yes,

16 Q. And when was that?

17 . A, That was in 1985, when wve vere

18 responding to the first set of the generator
19 interrogatories.

20 | I got overtime apbtoved for coming 4in
21 and spending extra time to reﬁpond to those
22 interrogatories,

23 Q. What GS level were you at that time?
24 | A, I was a GS-12,
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Q. At any time before or aft;r that, did
you put in for overtime in connection with work
you did for either of the Midco sites?

A, I don't think so,

0. Okaye.

MR, TENENRAUM: You say put in for overtime,

Are you distinguishing extra
compensation for overtime is what you mean? As
opposed to working more than eight hours a day?

MR, FINCH: VYes, that's right.

When I say put in for overtime, I mean
seeking extra compensation for the additional
hours.

MR, KRFEATING: I presume that you are
presuming that he got {t, too, if he put in for
it,

MR, FINCH: We will get there.

Q. How did you put in for overtime when
you waore ansvering the interrogatories?

A, How did I do it. I filled out a form
requesting overtime, and gave it to my
supervisor,

Q. There 18 a form available for that

purpose, or is it one that you just sort of --
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A, That's correct,
Q. Okavy.
Is it an EPA form or is it another

governmental form?

A, I don't know,
0. You don't remember or you don't know?
A, I don't know whether it is a general

government form or an EPA form.

0. What supervisor did you gqive the form
to?

A, Russell Diefenbach,

Q. Wwas this before or after you did the
work?

A, Before.

0. And he vas your immediate supervisor at
the time?
A. Yes.

Q. Do you know whether he approved that
requaest for overtime?

A, Yes, he did,

Q. And when did you find out that: he
approved that request, was it before or after
you did the work?

A. Before.

121
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Q. And do you recall specifically what pay
period that work was completed in?

A, No, I don't,

0. Mere you in fact paid the overtime?

A, Yes,

n, Do you recall whether you were paid the
overtime at the end of the pay period in which
you did the work or at some other time?

A, It was along with my regular check.

0. And was it the end of the pay period
during which you performed the work?

A, I think we get paid -- when we get
paid, we get pa;d for the two-week period twé'
weeks prior to the one that just elapsed,

Q. Because you were paid for that work,
you included that overtime work in the Superfund
daily timesheets?

A, I don't remember.

Q. Are you testifying that it is possible
that you did not include that overtime work in
the Superfund daily timesheets?

A. I testified that I don't remember doing’
that, I don't know whether I did or not.

0. Do you know at what rate you were palid

Longoria & Goldstine 236 1030 Chicago




10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

123

the overtime, at a multiple of your salary or

your hourly equivalent of your salary, at the

- same rate as that hourly equivalent?

A, If I remember right, once your pay 1is
at -- there is a certain 1id on the pay, So, T
don't remember whether it is GS-11, step 10 or
what,

But, for a lot of people when they work
overtime, {f they.do get it, they get paid less
than they do on their regular time, So I don't
know what the pay multiplier would be.

Q. Do you know whether the EPA is seeking
recovery of the costs connected with that
overtime?

A, I would have to inspect the documents,

Q. All right,

Let's go back to document Bates stamped
number 1254,

On this it states you worked only 8
hours on the last Tuesday of the pay period:s is
that correct?

A, That's correct,

Q. Then youn worked 9 hours on Wednesday?

A, Yean,

Longoria & Goldstine 236 1030 Chicago




10
11
12
13
14
15
16
17
-18
19
20
21
22
23

24

124

Q. Then 9 hours on the Thutaéay?

A, Correct,

Q. And then 9 hours on the Friday?

A, That's correct,

0. T would hand to you what has been Bates
stamped as document number 1256, which purports
to be an FPA Region V Superfund daily timesheet
for the pay period 16, for the period ending May
18, 1985, also bearing your name and signature?
is that correct?

A, That's correct,

Q. . Okay.

Let's look at the totals for the daily
work during this pay period. On the first
Tuesday it indicates a 9, is that correct, you
worked 9 hours that day?

A, That's correct,

Q. And then the next day you worked 9

' hoursy 18 that correct?

A, That's correct.

Qe And the next day you worked 9 hourssy 1is
that correct?

A, That's correct,

Q. The next day you worked 9 hours; is
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that correct?

A, That'a correct,

Q. And the next day you worked 9 hours; is
that correct?

A, That's correct,

Q. And the next day you worked 8 hours,
isn't that correct?

A. That's correct,

0. That's the last Tuesday in the pay
period, isn't that correct?

A, That's right,

Q. Now, let's take a look back at the
document marked or Bates stamped 1254, Do you
see that?

A, Yes.

Q. And, interestingly enough, the last
Tuesday in that pay period vou worked 8 hours;
is that correct?

A, That's correct,

Q. And let's go back to document number
12563 the next day you worked 9 hours; is that
correct?

A, That is correct,

Q. The next day you worked 9 hours; is

125
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that correct?

A, That's correct,

0. The next day you worked 9 hours, is
that correct?

A, That's correct,

Q. Isn't it true that if you compare the
work that you did during pay period 14, you
worked 9 hours every day except the last Tuesday
in that pay period, during which you wo:de 8
hours) is that right?

A, That's correct,

Q. And during pay period 16, you worked 9
hours every day except the last Tuesday of that
pay period, during which you worked 8 hours) is
that correct?

A, That is not =-- I should go back.,

The first Monday of the pay period I
didn't work,

Q. At all?

A, Right,

Q. iokay.

A. So the total hours is 80 hours, it is
called a compressed work week, We work 9 hours

a day eight days, every two weeks one 8-~hour day
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and one day off every two weeks,

Q. So the reason you are testifying that
these totals look at they do is because you are
required to work hours that way; is that
correct?

A, No, it is a voluntary program, We can
either have -~ we can either have B8-hour days
ten days ever two weeks, or we can work Ehe
compressed work, which consists of 9 hours a day
eight days every two weeks, one day off and one
8-hour day.

Q. What you do is that you take the total
time that you are in the office, and if under
the program you are to be in the office 9 hours,
you bill out 9 hoursy isn't that correct?

MR, TENENRAOM: Object to the form,

A, No.

I bill the actual number of hours I
vork, And it also happens to be the amount of
hours I am required to be there.

RY MR, FINCH:

Q. To the minute, right?

A, But at least -- I have at least put in

the number of hours indicated here.
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Q. At least?

A, Uh-hum,

0. You are saving yvyou might have put in
more hours than what is indicated there?

A, Yes,

0. Why didn't you put those down, because

you weren't paid for them?

A, I wouldn't have been paid for thenm,
right,
0. I note that on these timesheets, your

time is divided in quarter-hour increments, i@
éhat accurate?

A, Yes.

0, Is there a reason that you divided your
time in quarter-hour increments?

A, That is the minimum, We can break {t
down ags much as by the quarter-hour, under our
system,

Q. As much as by or are you entitled to
broak it down by some increment other than a
quarter hour?

A, It can be a quarter hour, half hour,
full hour. But, we are supposed to -- we can

report to as much as the nearest quarter hour

128
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in this case.

Q. I am not sure I understand that,
Please help me understand,

Are you required to break your time
down into applicable quarter~-hour increments as
little as a quarter of an hour, or are you
entitled to break it down according the other
increments, such as rounding it off to the
nearest hour?

A, I think we are required -- we can break
it down to the nearest quarter hour, BRut, I
don't think it is a requirement.

For example, in this pay pqriod. I
have -- on that Tueaday you are referring to, I
have 1,25 hours for Midco I and 1.25 hours for
Midco II, That means probably I was working on
something for both Midco T and Midco II for two
and a-half hours. So I broke it down, so I
split it in half.

Q. How do you know what you were ~- about
this quarter-hour increment procedure you have
testified tos did someone tell you, did you read’
it, how did you learn {t?

A. There was probably some type of
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guidance document on {t.

Q. You are saying there was probably an
EPA guidance document as to how you report your
time?

A, Yes,

N Is it possible that you learned this
from something other than an FPA guidance
document?

A, Probably my supervisor might have
discussed it, or one of the supervisors
discussed {t,

Q. Are you testifying that the breaking of
the time down into these increments was & matter
of Agency policy?

A, Yes,

Ags far as 1 know, it was Agency policy
that we could break down the time into
increments as small as one-quarter hour,

Q. According to this policy, as you
understand it, would you have had the right to
put down a full hour if all you did was work say
35 minutes on a project?

A, I don't think we are aupposed_to. no,

Q. wWhy not?
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A, Because we are supposed to put in the
actual time, time we spent on the project,

Q. To the nearest quarter hour or to the
nearest hour or to the nearest half hour?

A, I think it is to the nearest quarter
hour,

Q. You think?

A, Uh-hum,

Q. Noes uh;hum mean yes?

A. That's correct.

0. So, it is your testimony that this
Agency guidance document specifies the time is
to be rounded off to the nearaest quarter hour?

A, I'm not sure it says that, whether
that's -- the smallest it can be rounded,
expressed into is the nearest quarter hour,

Q. Is the smallest,

But, it could be to a larger number
like, say, the nearest half hour?

A, I'm not sure.

4]0 Do you know anyone who does know the

answer to that question?

A, Probably some of the aupervisors know,

131

Q. Does your supervisor know the answer to
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that question?

A, Probably.

0. So you don't know as you sit here ;odav
as a 30 (b) 6 government witness whether or not
it is proper under FPA policy for someone
putting in time on the Midco sites to round off
their time to the nearest hour?

MR, GELMAN: Object as to form.

A, No, I don't know,

MR, FINCR: Okay.

MR, TENENRAUM: Mr, Rackley testified as to
that yesterday,

A, He didv?

MR, TENENBAUM: Yes,

BY MR, FINCH:

Q. When you filled out document 1254 or
1256, did you £ill it out on a contemporaneously
cumulative basis, or did you £fil1 it out at the
end of the two-week period?

A, I filled it out at the end of the
two-week period.

Q. How did you know how much time you
spent on the various items contained within

these documents at the end of the two-week
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period?

A. I keep a work diary of what I am doing
during the workday.

Q. What does this work diary look like?

A, It is a little book that says work
diary on {t,

Q. Is it a loose-leaf notebook,
spiral-bound notebook?

A, Well, some of them I have used are
spiral-bound and some of them I bought from
Woolworth., It is8 a little bound book that has a
page for each day.

. Page for each day?

A, Uh-hum,

Q. And what did you put down on these
pages?

A, Generally what I was doing during the
day.

Q. What you were doing?

A, Yes,

0. It would be a written description of
what you were doing?

A, Not necessarily a description.

Identification of what I was doing, Sometimes I
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put some descriptions in {it,

Q. And the amount of time you spent doing
it?

A, Yes, the time period.

0. Wwhy did you keep this description in
addition to the time?

a, Because I wanted to,

Ne You were not obligated to do this?

A, No. There is no requirement to keep a
work diary.

Q. Did you consult this work diary in
preparing these daily timesheets?

A, Yes, I always do.

Q. So you took the numbers that you wrote
down in the work diary and put them in the daily
timesheets?

A, No. There's no numbers there,

Qe There are no numbers at all?

A, Y have the time periods when I worked
on certain projects, 80 I look at the time
periods, I add up the time I spent on a
particular project and put it on the timesheet.

Q. How did you know how much time you

spent on a project?
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A, Well, as T just stated, I have the work

diary., I would write down during what time

- periods Y was working on certain projects, So

when I go to that day at the end of the two-week
period, I ook at what I was doing that day and
for what time periods., I add up the time I
spénd on each project and put it on the
timesheet,

0. Your work diary does have numbers in
ity is that right?

A, I just said they-have the time periods,

Q. The time periods?

A, But not the number of hours,

Q. Wwhat do you mean time period?

A, Meaning 8:00 a.m. until 10:00 a.m.,
11:00 a,m, to 1:00 p,m., for example?

0, Do you ever work on two things at once?

A, Yes.

Q. How did you note that in your diary?

A, I just write down what I am doinq
during that perjiod of time,

Q. You say that you are not required to
keep these diaries; is that right?

A, That's correct,
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Q. Do you know if other employees keep
such diaries?

A, I don't know.

Q. Did your supervisor ever suggest to you
that you keep such a diary?

A, No,

0. Do you know whether other employees
whose time is8 1listed for the Midco reports keep
such diaries?

A, No.

O.. Do you know whether other emplovees
whose time is listed on the Midco cost documents
filled out their dajily time sheets at the end of
the pay period or whether they filled them out
on a contemporaneously ongoing basis?

A, No,

Q. You just don't know?

A, No, I don't,

Q. Do you know of any EPA employee who has
filled out one of these daily timesheets at the
end of the pay period without consulting any
documents to see what time he or she actually
spent on a daily basis?

A, I don't know how other people £1ill out
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the timesheets.

Q. Is a blank timesheet issued to EPA
employees at the beqginning of the pay period so
that they have it in their possession and can
f111l it out on a contemporaneous basis
throughout the pay period?

A, Blank timesheets are available to all
the employees 8o they can fill it out
contemporaneously if they want to.

0. Do you eat lunch?

A, Yes.,

Q. Are lunch periods included in the

totals listed on documents 1254 or 12562

A, No, We are not paid for lunch.
0, How much time do you take for lunch
every day?

A, Half an hour to 45 minutes,

Q. Never less than a half an hour, you
never go for a quick one?

A, Sometimes we work during lunch._

Q. Pardon me? ¢

A, Sometimes wea work through lunch,

Q. Then it would show up in your'pay

period on the timesheet?
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A, No. That would be some of the overtime
we don't get paid for.,

Q. Now, 1f you had a half an hour lunch
period, would vyou work any more in addition to
that lunch period than if you had a fifteen
minute lunch period? Do you understand that
question?

It is a little garbled., Forget it,

On all these days except the Tuesday,
the last Tuesday of the pay period you worked 9
hours, when you worked at all; is that right?

A, That's correct,

Q. If you had a half an hour lunch period
in there on a Monday, and a forty-five minute
lunch period on a Tuesday, does that mean that
on the Monday you didn't stay as late as you did
on the Tuesday, 80 you got all your nine hours
in?

Do you understand that question?

A Would you repeat that question,

Q. All right.

Let's say, today 1is -- what is today,
today is Thursday. S0 according to these

timesheets, since it is a Thursday, you would
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necaessarily work nine hours; is that correct?

A, Uh-hum,

0. Does uh-hum mean yes?
A, Yes.,
0. Okay.

If vou took a half an hour lunch today,
as opposed to a one-hour lunch, would that
affect the total amount of Eime you spend
working for purposes of these timesheets?

Do you understand that question?

A, I don't understand the question.,
0, All right,

What don't you understand about it? It
seems kind of clear. I don't want to keep
asking the samé thing,

MR, KFATING: I am not even sure wﬁat he
eats for lunch.

MR, PINCH: We will get to that, Don't

-_votry.

A, Is what you mean is if I took say a
little longer than half an hour for lunch, did I
stay late that day.

Q. That's what I was ttyinq'to ask,

A, Sometimes I vould and sometimes T
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1 | wouldn't, I don't say I always did.
2 Q. If you didn't, wouldn't that affect the
3 total number of hours you were supposed to have
4 | wor ked according to these timesheets?
5 ! mean, it always came out to a 9
6 unless it was the last Tuesday of the pay
7 period, where it came out to an 8, And yet you
8 have testified that the amount of time you
9 actually spent during a lunch period varijed.,
10 A, So what is your point now?
11 Q. My question is, how you can come up
12 with the same totals even though one of the
13 variables changes -- to put it into engineering
14 langquage?
15 MR, TENENBAUM: Asked and answered.
16 A, So you are saying I should have put
17 down 8 hours and 55 minutes inatead of 9 hours?
18 BY MR, FINCH:
19 Qe I am asking you, What do you think?
20 MR, TENRNBAUM: Object to this line of
21 questioning, You are asking for the witness to
22 speculate. You are asking a hypothetical
23 question, |
24 A, I would say usually I spend more time
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at work than I needed to, So that would more
than make up for taking a little extra time at
lunch sometimes,

BRY MR, FINCH:

Q. Okaf.

Po you ever do anything else during the
day that doesn't constitute work?

We have accounted for lunch., Do you
ever take a coffee break?

A. Yes., But, that is allowed in the
government regulations,

e are allowed to take a 15-minute break in
the morning and a 15-minute break in the
afternoon,

0, Who do you bill that to, whoever you
were working on at the time that you took the
break?

A, I think I would bill it to the general
account,

Q. Is there a general account line in
these timesheets?

A, It 18 right here.

Q. I see,

MR, HILLEMANN: Which line are you pointing
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to?

BY MR, FINCH:

0. Is that the management and asupport
line, account code 4y is that what you are
pointing to?

A, Yes.,

I quess since the Agency allows {t, {t
would be considered part of the work day.

Q. Is it your understanding that any time
you spent for Midco I or Midco II as reflected
on these timesheets is8 time for which costa may
be recovered by the United States in this case?

MR, GFLMAN: What wasg --

Can you read that back, please?

(The record was read,)

I would object to that, because {t
calls for a legal conclusion and also as to
form,

MR, PINCH: All right., Let me withdraw it
then, ask it another way.

Q. Are you aware of any process by which
time you spent on Midco I and Midco II as
reflected on the daily timesheets supplied to us

in this case was eliminated or discounted for
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purposes of compiling costs attrtb#table to
Richard Boice for which the government seeks
recovery in this case?

MR, GFLMAN: Same objection but he can
answer,

A, If what you mean is have I filled out a
timesheet and we decided that for some reason
because of improper documentation on the
timesheet that it shouldn't be recovered from
the defendants,

BY MR, FINCHy

0. That's not what T mean., I am not
saying for improper documentation, It could be
for any reason at all,

Was there any discounting or
elimination of that time for purposes of adding
up the costs that the government is seeking in
this litigation?

A. Prom the time recorded on the

timesheet?

Q. From the time reported on the
timesheet,
A, For my work?

Q. We will start with your work, since I

143
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presume you are most familiar with that.

A, Not that I know of, No,

0. Okay.,.

So, therefore, every hour reflected on
vour timesheets for Midco I and Midco IT is an
hour for which the government is seeking'cost
recovery in this case; is that right?

A, That's right., And I probably spent
quite a bit more than what we are requesting.

Ne Than what i8 in the timaesheets there
which the government is seeking to recover, is
that right?

A, That's correct.

MR, GFLMAN: Again the same objection, no
foundation,

BY MR, PINCH:¢

Q. Doeg the government have any way of
knowing what it is you did during the hours that
are reflected on these timesheets?

MR, GELMAN: Object to that, Somewhat
ambigquous, who the government {s. Anybody {in
the government you want to identify?

MR, FPINCH: The United States of America is

seeking recovery of these costs, The United
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States of America is asserting that thesge costs
are recoverable,

MR, GELMAN: The costs are reflected in some
of the cumulative cost summaries, yes.

MR, FINCH: Okay. That 1; what I mean by
the government, The party that is asserting
that the costs are recoverable.

0. Do you understand the question?

MR, TENENBAUIM: It does not address the
defect of the objection,

MR, FINCH: T am just clarifying it, if 1t
helps,

A, What was the question?

Q. Let me rephrase it.

The United States of America has no way
of knowing what it was you did during the hours

reflected on these timesheets, isn't that

correct?

A, Well, I am part of the United States of

“America.
Q. So am I,
A, So what do you mean?

Ne. What I mean is the party that is

seeking =--
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MR, TENFRNBAUM: Are YoOU employ;d by the
United States?

MR, FINCH: WHe Bays he is part of it and so
am !, T am a citizen,

MR. GFLMAN: Come on, counsel, let's get
moving.

MR, FINCH: No, I was frankly -- and let the
record reflect it was a smart-alecky answer to a
question that I think was falrly
straightforwarad.

MR, TENFNBAUM: 1T think it was a perfectly
legitimate answver.

We objected on the ground that we
didn't know who you meant when you say United
States of America.

MR, PINCH: The party seeking recovery of
the coste is what I said, And the party seeking

recovery of the costs, Alan, is the United

States.

MR, TENENBAUM: If I asked that quéstlon of
Standard T, you would object and probably
instruct him not to answer. Wouldn't you?

MR, FINCH: If you were to ask Standard T

what costs Richard Boice -- never mind,
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MR, TENENRAUM: If T were to a;k Standard T
does Standard T do A or R, you would object.
Who at Standard T,

A, In spite of that, you can see these are
signed by a supervisor and so there is some
oversight of completion of the timesheets,

If the euperviso? thinks that the
empl oy ee is‘doing something unreasonable in
filling out the timesheets, he should‘do
something about {¢t,

BY MR, FINCH:

Q. Okay, That really doesn't answer my
question, but let’'s talk about that for a
minute.

Were you present when a supervisor
signed these timesheets?

A, I might have been at work, but I wasn't
sitting over his shoulder, no.

Q. When do you submit the timesheets, you.
do go how many days in advance of the time that
you are paid for the time reflected in the
timesheets, do you know?

A, They are completed at the end of the

week, at the end of the two-week period,
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1 Q. Do you recall ever having been
2 questioned by your supervisor about anything you
3 did in £illing out test forms?
4 A, Yes,
5 0. Do you recall a specific instance?
6 A, I put down, I made some type of mistake
7 on the account number, something like that. T
8 don't remember.
9 Q. Do you ever recall one of your
10 supervisors asking you to explain or just tie
11 the amount of time you put down on any item
12 relating to Midce?
13 A, No.
14 Apparently he never thought it was
15 unreasonable,
16 Q. Is it your testimony that your
17 supervisors are obligated to review these
18 timesheets to determine whether the amount of
19 time i8s reasonable?
20 MR. TENENBAUM: Objection. Calls for a
21 legal conclusion.
22 A, They review {it,
23
24 BY MR, FINCH:
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Q. Your understanding, I don't want a
legal conclusion.

Is it your understanding that you will
be supervised as to the reasonableness of the
time that appears on these tihesheeta?

A, Yes.'

I think the supervisor looks at them
and {f they see something there that appears
unreasonable to them, they will do something
about {¢t,

It i8 also reviewed by our financial
management branch.

Q. They don't know, neither your
supervisor nor the finapcial management people
know what it is that you did during these hours?

A, My supervisor has a good idea of what I
did during the two weeks,

Q; For each of these two-veek periods?

A, When he signs, before he signed it, he
vould have known,

0, He would have known?

A, (Nodding head.)

MR, TENFNBAUM: 1Is that a yes? You nodded

your head, You have to say yves.

Longoria & Goldstine 236 1030 Chicago




10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

150

MR, RILLEMANN: Answer yes or no for the
record,

A, As to whether or not he reviewed {t,
He reviewed it at the end of the two-week
period,

BY MR, FINCH:

0. How long have you been supervised by
Melinda Gould?

A, I think about two years,

Q. Okay.

During that two-year period, is it your
belief that Ms, Gould was aware of everything
you were doing on the Midco sites for each of
the pay period increments?

A, I don't think I said she was aware of
everything,

I said she knew what I was doing
gonctllly on the projectas,

Qe So that if you had ten hours during the
pay pézlod on the Midco sites, Ms. Gould would
have known basically what you were doing during
that ten-hour period?

A, She would have a pretty good idea of

wvhat I was doing.
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Q. Did you tell her?

A, We talked, ves,

MR, TFENENBAUM: For the record, how much
more do you have? |

| MR, FINCH: I have a little while, Why

don't we break?

MR, TENENBAUM: Maybe we can finish.,

Doee anyone else have any questions?

MR, HILL: I have maybe five minutes, ten
minutes,

MR, PINCH: Y think we ought to break.,

(Discussion had off the record.)

(Whereupon a recessa was taken
until 1:15 o'clock p.m, of the

same day.)

151
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IN THE UNITFD STATRS DISTRICT COURT

FOR THF MORTHERRN DISTRICT OF THNDTANA

UAMENND DIV IS INN
UNITED STATFS AF AMENICA,

Plaintiff,

-t el

vs, yCivil Action
Yy Mo, H=70=55A4

MIDWRST SOLYRNT RFCOVFRY INGC,: )
MIDWRST INDUSTRTIAL WASTE DISPNSAIL )
COMPANY, TMC,: INDUSTRIAL TFCTONICS, )
INC,; V & F CORPNRATION; RRNRST DR )
HART; RDWARDND N, CNMLFRY; WRLCA C, )
CONLFRY; LOVIF DF HART; CHARLFES A, )
LICHT; DAVIND B, LICHT:; DRLORFS LICHNT; )
FUSENFE RLISTIAK; JFRANETTFE RLISTIAK: )
LUTHFR ¢, RLOOMBRFRG; RORERT J, DAU- )
SON, TR, .TOAN MILRTICH; MARY )
MILETICH3y DPRENN CFMTRAL CORPORATION; )
INSILCO CORPORATION; RUST=-NLFRUM, INC,; )
ZRMNITH RADID CORPNARATIOM; STANDARD T )
CHFMICAYL COMPANY, INC,3 AMRRICAN CAW )
COMPANY, INC,y PRF FINISH METALS, IMNC.3)
PREMIFER CNHATINGS, INC, 3 MOTOROLA, INC,3)
and DRSOTNH, INC,; )

Defendants.

o cad i l s il ol A i ol i et ) i) stk el i ) all d 2 ) i N ol s A od P ) ki i wd od

)

)

)

)
AMFERICAN CAN COMPANY, 1INC,, )
DRSOTO, INC,, INSILCO CORPNRATINN, )
MOTOROLA, INC,, PRFE FINISH MRTALS, )
INC,, PREMIFR COATINARS, INC,, )
RUST-OLRBUM, INC,, STANDARD T )
CHERMICAL COMPANY, INC,, )
ZENITH RADIO CORPORATION, JOHN )
MILRTICH, MARY MILRTICH and TRE )
PENN CENTRAL CORPORATION, )
)

)

)

)

)

)

)

Third-Party Plaintiffs,
vs,

ACCHTRONICS, ACTIVE SFRRVICE CORP,,
AMRRICAN NMAMRPLATE & DECORATING CO,,

Third-Party
Complaint
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AMERICAN PRIMTFRR & T, ITHOCRAPRER CO,,
AMERICAN RIVRT COMPANMY, APFCOH,
APPROVED INDUSTRIAL RFMOVAL, INC,,
ARMOUR PHARMACRNTTICAL, ARTISAN HAND
PRINTS, ASHLAND CHEMICAL CO0,,

AVPNIIE TOWINA COMPANY, RARR &

MILES, INC., NFLDFEN RLRCTPICAL
PRODNCTS DIV, NF CNOPRR INDHNSTRIFS,
INC,, MRRETFORN MANIFACTURINA, INC,,
RUTLER SPRCIALTY COMPANY, INC,,

nY PRODUCTS MANMANEMENT, CALIIMET
CONTAINFR, CARAGILL, INC.,

CHRMALLOY DIVISION OF PISHFR- CALO
CHARMICAL CN,, CHICAGO RTCHING CORV,,
CHICAGO NAMRPLATRE COMPANY,

CHICAGO ROTOPRINT CO,,

C & C INDUSTRIAL MAINTFENANCE CORP,,
CITY OF GARY, INDIAWMA, C,P, CLARF
NIVISION OF GFNRRAL INSTRUMENTS
CORP,, C.P, HALL CO,,

C.P., INORGAMICS, COMMAMDRR PACKAGING,
CONNOR FORFEST INDUSTRIES, CONSFRVA-
mION CHFEMICAL, CONSUMRRS PAINT
FACTORY, INC,, CONTINENTAL

UHTTE CAD DIVISION OF COMTINRMTAL
CAN COMPANY, CONVERSIONS BY AFRRINA,
COUNTY OF DU PAG®, ILLINOIS,
CRNNAME, INC,, CROWN CORR & SFAL
Co0., INC,, CULLIGAN INTERNATIONAL
COMPANY, CNLLINAMN WATER CON-
DITIONING, INC,, FRANK J, CURRAMN,
CISTOM MRTALS PRNCRSSING,

DAP, INC, OF BRRRCHAM COSMRTICS,
DAURFERT CHRMICAL CNOMPANY,

DRUBLIN COMPANY, DOBSON CONSTRUCTION
INC.,, DUO PAST CORPORATINN, Df=-TONF
CORP,, HAROLD EGAN, EKCO HOUSFPWARF
CO., EL-PAC, INC.,, FMBOSOGRAPH DIS-

PLAY MPG, CO,, FESS KAY FENAMPLING, INC,,
RTHICON, INC,, PRFLT PRODUCTS MPR, C0O,,

FL INT INR CORP,, FURNAS RLRCTRIC
CO,, GFRARMASTER DIVISION, EMERSON
ELRECTRIC, THR GILRFRT & RENNFTT
MPG, COH,, GLD LINUID DISPNSAL,
YENRY PRATT COMPANY, J.M, HUBER
CORPORATION, HRYDRITR CHEMICAYL CO,,
INTAGLIO CYLINDFER SERVICR, INMC,,
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JOHNSON & JOHMSON, J & S TIMN MILL
PRODUCTS, KNAACK MFPG, CNH,, LANSING
SERVICE CORPORATTION, LANTTFR
CHFMICAL, LICUID DVNAMICS,

LIQUID WASTE, TNCOAMPORPATED,

STRVE MARTRY,, MASOMITF CORPO-~

RATINN, McWHARTFR CHWMICAIL CO,,

MPTAL RECLAIMING CORPORATION,
METROPOL ITAN CIRCNITS,

MIDWUEST RRCYCLINR COMPANY, MONTGOMERY
TANK LINES, MORTON THINKOL INC,,

MR, FRANK, INC,, WNAMSCO, INC,,
NATIONAL CAN CORPORATINM, NAZ-DAR CO.,
NUCT,FAR DATA, INC,, PPG INDUSTRIES,

)
)
)
)
)
)
)
)
)
)
)
)
)
)

INC,, PASLNDF CNOMPANY, PIFRCR & STRVFNS)

CHHFMICAL CORP,, PIONFRR PAINT PRODICTS,

PREMIFER PAINT CoO,, PYLE=-MATIONAL CO,,
R-LITFE, REFPLFCTOR HARDWARE CORP,,
REGAL TUSFE, RELIANCE UNIVERSAL, INC,,
RICRARDSON GRAPHICS, JOBN ROSCO,
ROZRMA INDUSTRIAL WASTE, ST, CHRARLFES
MANUFACTNRINAG, SCHOLLFE CORPORATION,
SCRAP HAULFRS, SHRRWIN WILLTIAMS
COMPANY, SHELD COATINGS, INC,,

SIZ® CONTROIL COMPANY, SRKRIL CORPORA-
TION, SPRCIAL COATINGS CO,,

SNUTHRRM CALIFORNIA CHEMICAL,
SPPCIALTY COATINGS, INC,,

SPOTVMAILS, INC,, STAR TRUCKING, STERN
FLRECTRONICS, INC,, JOF STRANSNICK,
STUART CHFMICAL & PLAINT, INC,,
SUMMER & MACE, SUN CHEMICAL,

SYNTRCH WASTE TRFATMENT CENTER,
T.R.C.,, TEREPACK, INC,, ALFRED TENNY,
TH IELE-ENGDARL, INC,, THOMPSON
CHEMICALS, TIFFT CHEMICALS,

TOUNRY DISPOSAL, TRIPLE S, FETCHANTS,
UNIROYAL, INC,, UNITFD RESIN AD-
HESIVES, INC,, U.S8, ENVFLOPE, U,S.
SCRAP AND DRNOM, U,S, STEFL CORP,, IUNI-
VERSAL RRSFARCH LARNRATNRIFS, INC,,
INIVERSAL TOOL & STAMPINAR COMPANY,
VYANDER MOULEN DISPOSAL, VELSICOL
CHEMICAL CORP,, VICTOR GASKET
DIVISION OF DANA CORPORATINN,

WARNER FLRCTRIC RRAKR & CLUCH CO,,
WARWICKR CHEMICAL, WASTE RESFARCH &

)
)
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RECYCLING, XFROX CNHORPNRATIONN, and

other unidentified persons,

Third-Party Defendants,’

-t e

DRPOSITION OF RICHARD F, ROICF

August

9, 1990
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The continued deposition of RICWARD nnw;n
ROICR, called for examination by the Defendants,
pursuant to notice and pursuant to the
provisions of the Federal Rules of Civil
Procedure of the United States District Coufts.
pertaining to the taking of depositions for the
purpose of discovery, taken before Arnold N,
Goldstine, a Notary Public and Certified
Shorthand Reporter within and for the County of
Cook and State of Illinois, at 200 West Wacker
Drive, on August 9, 1990, commencing at the hour

of 1:30 o'clock PeMe
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APPRARANCES :

Mr. Alan S, Tenenbaum and

Mr, Leonard M, Gelman

Trial Attorney

Fnvironmental Fnforcement Section
Land & Natural Resourcee Division
U.S. Nepartment of Tustice

r, 0O, BoXx 7611

Nen FPranklin Station

Wwashington, D, C, 20044

~-and-

Mr. Michael R, Berman

Assistant Regional Counsel

Solid Wwaste & Fmergency Response Branch
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MR, FINCH: Back on the record please,
RICHARD F, ROICF,
having been previously duly sworn,
was examined and testified further as follows:
CROSS FXAMINMATION
BY MR, FINCH:

O. Mr. Boice, you testified before our
lunch break that you maintained a diary of time
that you spent on various matters including the
Midco case.

For how many years did you maintain
such a diary?

A, Ag far as I know, T started, I believe
I started around 1980,

Q. And are you s8till keeping that diary?

A, Yes.

Q. Do you 8till have copies of the diary
for each of the years since 19807

A, Yes,

Well, there might be some, a missing
period here and there, But, as far as I know,
have all of it.

Q. All right,

We would make a request at thia time

I

159

Longoria & Goldstine 236 1030 Chicago




10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

161

MR, FINCH: Sure.

(Discussion had off the record,)

MR, GELMAN: Let's go back on,

The government will respond to Mr,
Finch's request and with various objections that
we may raise after Mr. Boice has finished --
after Mr, Finch i8s finished with Mr, Boice.

MR, PINCH: Just 80 the record is clear, as
far as I am concerned, my cross examination of
this witness will not be completed until those
records have been produced and I have had an
opportunity to question him about them,

MR, GPLMAN: You are going to continue now,
though, with some other lines of questioning,

MR, FINCH: Yes, I am,

MR, GELMAN: Thank you,

BY MR, PFINCH:

Q. Mr. Boice, who 18 Domingo,
Deo~m-i-n~-g-o0, Abella, A-b-e-1-1-a?

A. I already answered that question when
Mike Hill was questioning me,

Q. Okay.

James Adams, Jr., who i8 he?

A, Are you looking at the Midco I cost
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for copies of those diaries, redacted if the
witness wishes to do so, so as to limit it to
Midco entries.

j But, we would like to see the diaries
as they pertain to the Midco entries for all
periods of time for which costs relating to Mr,
Roice's activities are sought in this case,

MR, GFLMAN: From Standard T?

MR, FINCH: No, from everybody.

MR, GFLMAN: FEven before April 1, '85?
MR, FINCH: Fven before April 1, '85,

I think we are entitled to know how
those diaries were utilized in order to see the
manner in which the accuracy of records vere
kept and to compare them with the accuracy of
records that may pertain to costs which are
attributed to us, |

MR, GELMAN: Okay,

MR, PINCH: And I would ask the government
{f they could indicate the time at which these
materials would be available for our review?

MR, GFRLMAN: Okay.

Can we go off the record here for a

moment?

Longoria & Goldstine 236 1030 Chicago




10
11
12
13
14
15
16
17
ls8
19
20
21
22
23

24

summary not covered costs?
Q. James Adams, who is he?
A, YT want to refer to the page you are
looking at.
Are these travel costs?
Ne I want to know who these people are, 1
am not asking --

I know he 18 wondering what document I

162 |

am looking at, but I simply want to know who the

people are., I don't really wish at this time to

identify where I am getting these names,
frankly.

A, James Adams is the supervisor of the
quality assurance office, in the environmental
services division of USEPA, Region V,

Q. All right.

MR, GELMAN: I am going to just make a
general objaction now as to the relevance of
going into each employee and what they may or
may not have done and the time that they have
done it, and each of the hours they have worked,
and as to each hour that they worked, what they
did on that day they worked to the extent that

Mr. Hill has already covered quite a few
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different employees.

And it was determined that -- the
witness did testify that he could not
definitively say as to each hour that was put
specifically into Midco, what that activity was,

MR, FINCH: Okay.

MR, HILL: Or did he identify any hours that
he could,

MR, FINCH: I don't recall anything any of
that, T just asked who James Adams was,

Why don't you reserve each of these
little objections until such time as I ask a
question,

You may be surprised, I may not ask.

MR, GELMAN: I just want to make sure, we
vwent for an hour on discusaing Mr., Boice's lunch
approximately for the past ten years,

I would hope ve wouldn't get into the
gsame 1line of questioning on identifying
employees the way Mr. Hill did., I just don't
want to repeat that,

MR, FINCH: Can we go off the record for a
moment, Thank you,

(Discussion had off the record,)
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MR, FINCH: Back on the record;

Q. Basil Anderson, who is he?

A, Basil Anderson?

0, Yes.

A, I don't know who he 1is.

D. Patricia Ashkanazy, who igs she?

A, She is a secretary in the quality
asgurance office of the environmental services
division, Region V USEPA,

At least she was, I'm not sure what
she is doing right now,

0. AQ a secretary, she performed to you;
knowledge clerical tasks?

A, Yes.,

Q. All right,

William Ballard?

A, He i8 Bsome type -- he is a
hydrogeologist or a groundwater specialist.

At the time of the Midco project he was
working in the water division, office of
groundwater,

0. Linda Barney, who is she?

A, She is a secretary in the remedial

response branch USEPA, Region V,
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Q. 'All right.

For the record that is B-a-r-n-e-y,

Alan K, Baumann, B-a-u-m-a-n-n, Who {is
he?

A, Okay.

For Midco costs, he would be -- at
least for the later costs in 1989, he would be
the safety officer in the office of Superfund
Region V USEPA,

Q. Jamey, J-a-m-e-y, Bell?

A, He is the administrative record
coordinator, waste management division, USEPA,

Q. John Bernstein?

A, John Bernstein,

Q. B~g~r-n-g-t-g-i-n.

A, He works in regional counsel, Region V
USEPA, in maintaining files and doing other
tasks.

I am not sure exactly what his title

48,

Q. Sheri Bianchin, B~{i-a-n-c-h-i-n, Who
is she? She spells her first name S-h-e-r-i.
A, Bianchin.

Q. I guess so.

165

Longoria & Goldastine 236 1030 Chicago




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

166

Ao At the time she charged h;uts to the
site, she was in the water division, drinking
water section, Region V, USEPA,

n, Kevin Bolger., B-0~-l-g-e-r,

A. e is in the quality assurance office,

Region V USFEPA,

Q. Donald Booker, B-0-0-k-e-r,

A, T don't know who he is.

0. Kenneth Booker. Same spellling,

A, I don't know who he is.

Q. Stephan, S-t-e-p-h-a-n, Bouchard,
B-o~u-c~h-a-r-d.

a, I don't remember who he 1is,

Q. Alicia Brown, 6 A-l-i-c-i-a,.

A, I am not sure.

Q. Patrick Churilla, C-h-u-r-i-1-1-a,

A, He i8 in the central regional
laboratory, Region V US Rnvironmental Protection
Agency.

Q. Dionne Collins, D-i-o-n-n-e,

A, Collins., I don't know who he is.

Q. David Dolan.

A, At the time he incurred costs he was

in - he was in the water division and he was
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some type of risk assessment specialist,

Q.
A.
regional

0.

A,

Q.

A,

Charles Flly. F=1l-1-vy.

He i8 a supervisor in the central
laboratory, Region V USFEPA,

Okay.

Dianne Glagler. G-l-a-g-l-e-r.

I don't remember the name.
Gilbert Frye, F-r-y-e,

He is a chemist in the central regional

laboratory, USFEPA,

Q.
A,
Programs
Q.
A,
Q.

A,

Cynthia Puller. F-u-l-l-e-r,

She i8 in the Great Lakes National
Office, Region V USFPA,

Arthur Paul Gasior, G-a-s-i-o-r.
Gasior,

All right.

Before he retired, he was in public

affairs office, Region V USEPA,

Q.
A,
Q.
A,
handl {ng

Q.

Public affairs?

Right,

Is that publicity and stuff like that?
That {8 handling public meetings,
contacts with the public,

Sylvia Griffin, who is she?

167
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A, I believe she works for the -- when the
cost were incurred, she worked for the central
regional laboratory, Region V,

0. Renneth Gunter. G-u-n-t-e-r,

A. I don't know who he is,

0. Richard Hackley, {8 that the same
Richard Hackley?

A, Yos.

Q. Timothy Henry, who is he?

A, He is a adpervisor.

I think he is8 in the permits section,
water division Region V,

Q. Soobok Hong, S-0-0-b-o0-k, H-0-n-g,

A, She was a quality assurance project
plan coordinator in the office of Superfund,
Region V USEPA,

0. Anthony James?

A. I don't remember.

Q. Andrea J-i~-r-k-a, Jirka,

A, She is a supervisor in the central
regional laboratory.

Q. Robert Jones?

A, When the costs were incurred, he was

the safety officer for the Office of Superfund,
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Region V USFEPA,

Q.

Amberina RKhan, £K-a-h-n.,

I don't remember her,

Sukwha Kim, S-u-k-w-h-a, K-i-m,
I don't remember.

Robert Lee.

I don't remember,

I think he is a chemist in the central

regional laboratory.

Q,
A,
Q.
A.
Q,
A,
Office
Q.
A,
Q.
A,

Q.

A.

She is

Ida Levin, L-e-v={i-n,
She is in the gquality assurance office.
Ricky Matheny. M-a-t-h-e-n-y,
Matheny, I don't remember him,
Neal Meldgin, M~e-l-d-g-i=-n,
He was a remedial project manager,
of Superfund, USEPA,
Peter Moore?
Peter Moore is in regional counsel.
That {8 --
Yes, That is Peter Moore.
Erin Moran, F-r-i-n Mﬁran.
Okay.,
She is8 in the technical support unit,

at risk assessment specialist, Office of

1R 9
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Superfund, Region V USFEPA,

Q. John Morris?

A, He 18 a supervisor in the central
regional laboratory.

Q. Patricia Morria?

A, I don't remember her.
n, Joseph Paisie, P-a-i-s-i-e.
A. I don't remember him,

0. Pankaj J. Parikh, P-a-n-k-a-j, J..,
P-a-r-i-k~-h.
A, Would you repeat that?
0, Do you want me to spell it again?
A, I am not sure you are pronouncing {t,
-MR, GELMAN: Can you show him the document?
A, No, I don't remember that,
BY MR, FINCH:

Q. Stephen Parker?

A, I don't remember.,
Q. Babu Paruchuri, B-a-b-u, last name
' Ppeg-g-y~c-h-u-r-4i,

A, At that time he charged hours to the
site he was in the quality assurance office,
0, Raymond Paus, P-a-u-s,

A, I don't remember him.

170
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Q. Let me ask you just about Babu, He was
in the quality assurance office?

A, Yes,

n, Does that mean he did work relating to
quality assurance at the site?

A, He was involved in review of the
quality assurance project plan submitted by the
defendants,

Qa Just the NAPP itself?

A, And he had some follow-up work on the
site reviewing some of the on-site analyses and
seeing whether they were actually being
conducted in accordance with the QAPP as
approved by USFEPA,

0. So Babu is a government official who
would know whether the groundwater sampling data
wae or was not conduct?d in a manner consistent
vwith the QAPP?

MR, GEBLMAN: I would object to the form as
vell asg getting into some areas both on
record-review and as well as the
deliberative-process privilege, as part of a
general type question, in that area.

MR, FINCH: Are you instructing him not to

171
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answer?

MR, GELMAN: Object to that question in the
way it 18 formed,

Yes, I am instructing him not to
ansver,

MR, FINCH:; Let me contjnue on.

Q. Do you know, Mr, Boice, whether the
government is charging any of the defendants for
any effort to determine whether the agroundwater
sampling data was gathered and analyzed in a
manner consistent with the QAPP?

A, Yes,

Q. Okay.

Whose time comprises those costs, do
you know that?

A, Okay.

MR, GFLMAN: That would be the same

objection, As far as the general people that

"may be {involved in that, I think he can answver,

‘I am not instructing him not answer that,

MR, FINCH:
Oe Who are the people whose time were
comprised in those cost?

A, Most of the oversight of sampling was
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conducted by Roy F, Weston, Inc.
I was on site a few times myse

observed the sampling, some sampling,

173

1f and

BRabu, his

review was strictly of some on-site chemical

analyses that were conducted,
Q. Okay. That answers my questio
Wwho is Raymond Paus? P-a-u-s,
Did T ask you that?
A, I don't know who he 1is.
0. David Payne., P-a-y-n-e,
A, He is a chemist in the quality
assurance office,
Q. All right,
P-r-a-n-a-s8, P-r-a-n-c-k-e-v-i
A, He is a technical person in the Gr

National Program Office,

Q. Connie Puchalski, P-u=-c~h-a-1l
A. She is a supervisor in regiona
counsel,

Q. Abeer Outub, A-b-e-e-r,
A, I don't know who he is.
Q. Q-u-t-u-b,

A, I don't know,

Q. Hilda Roldan, R=0-l1l-d-a-n,

N,

-c-u=-i-s8,

eat Lakes

"B-k- 1-_

1
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A, I'm not sure who she is,

Q. Melvin Ross, Jr.?_

A, I don't know who he is,

0. You are sure you don't know who Melvin
is?

A, Melvin Ross,

0. This indicates there is over 204
pavroll hours he put into this proiect.'

You don't know who he 1is?

A, No. No, I don't remember who he would
be.

0. Were you RPM during fiscal years 'RS5,
'86 or '87?

A. Yes,

Q. I am concernaed that you don't know who
somebody who has put in over 200 hours in this
project is during a period of time that you were
RPM,

Is there any way you could refresh your
recollection as to that?

A, Yes., I probably --

No, I mean, I don't know who he is,
but I could probably find ocut,

Q. I just make a request that you do so
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and that before the deposition is closed out,
you find out who he is.

MR, GFLMAN: TIf he can refer to documents
you mean to find out who this person is?

MR, FINCH: He can ask somebody, I don't
know, 1 just want to know who he 18, Then I
want to figure out how come he doesn't remember
who he is as he sits here now.

A, That's right. The documents would
indicate what office he would be working, if you

want to refer to the documents,

0. Preick, E-r-r-i-c-k, Sadler, who is he?
A, I don't remember.

Q. Larry Schmidt, S-c-h-m-i-d-t,

A, I don't remember,

Q. George Schupp, S-=c~h-u-p-p.
A, T don't remember.

Q. Marilyn Shannon?

Ao I don't remember.,

0. Lawrence Shepard, S~h-e-p-a-r-d,

A, T think he was an employee in the water
division.

Q. Tyra, T-y-r-a, Short?

A, I don't remember.
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Q. Vanessa Simmons, S-i-m-m-o0o-n-g.

A, She {3 in the removal program. She is
an on scene coordinator,

Q. Diane Spencer, who is she?

A, She is -- at the time the cost were
incurred, she was a technical person in the RCRA
branch,

0. Do you know what types of work she did
in this project? -

A, Yes, She reviewed the feasibility
study and possibly the proposed plan for
compliance with ARARS and for anything relevant
to the RCRA program,

Q. Chi Tang, C-h-4{, T-a-n-gqg,

A, Re is in the quality assurance office.

Q. Darius Taylor, D-a-r-1i-u-s,

A, He i8 in the financial management
branch,

Q. Melvina Taylor?

A, She is a secretary in the office of

Super fund,

Q. J-a-y-a-n-tii-l-a-l, last name
T-h-a-k-k-a-r?

A, Ae i8 a chemist in the central regional
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laboratory.
Q. Francis Thomas?
A, He might be in the central regional

laboratory.

Q. Mary Thomas?

A, I don't remember,

0. Cheng-wen Tsai, C-h-e-n~g-W—-e-n,
T-s-a-{,

A, He 18 in the quality assurance office,

Q. Susan Lee Weimer, W-e-i-m-e-r.

A, I don't remember her,

Q. Dennis W-e-g-0-1l-0-w-s-k-1.

A, At the time the costs were incurred, he

was in the central reg;onal laboratory.

Q. Glenn Wittiman, W-i-t-t-{-m-a-n,

A, He i8 in the office of groundwater,
water division,

MR, FINCH: Let's go off the record for a
noment, please,

(Discussion had off the record,)

MR, FINCH: Off the record there was a
discussion among counsel as to Standard T's
request of Mr, Boice or of the government that

Mr, Boice's diary be produced,
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Counsel would like to state the
government's position for record, please,

MR, TENENBAUM: We will take your request
under advisement.,

And we will make a corresponding
request from you for the -- i{f you will get back
to us as to whether you want tc produce the
diaries for Mr, Ball or any Standard T employee
who has any diaries that would reflect the
sending of materials to the Midco sites or
anything like that,

I guess the same request would go other
defendants, too,

MR, FINCH: Let's go off the record for a
second,

(Discussion ﬁad off the record,)

Back on the record, please.

There are no discovery requests of
wvhich I am aware at present where we have
objected to the production of diaries or any
other specific material on grounds that diaries
or rqlated materials are not producible.

So the record is clear, in view of the

gtatement Mr. Tenenbaum made, Standard T has no
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intention of objecting to the prod;ction of
diaries simply because they are diaries, So
long as --

MR. TENENRAMNMM: T am not aware of any
production of diaries by any of the defendants.

MR, FINCH: I am not aware that any diaries
contain infétmntion that is relevant to any
request either. But -~

MR, TENFNRAUM: I will take your request
under advisement,

MR, FINCH: I am not too sure, Alan, that
that is satisfactory.

But, I am not going to be able to get
you to say more than that today, I am sure.

As far as Standard T {s concerned, it
has not had an opportunity fully to cross .
examine Mr, Bolce, because these diaries have
not been made avajilable to it thus far,

Ae far as we are concerned this
deposition is open until we have an opportunity
to review these diaries and to cross examine
this witness on themn,

If the United States wishes to insiat

upon an additional Rule 34 request from Standard
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T, in order to perfect its tequest-for these
diaries, I would like that stated for the record
80 that we can provide that vaper to the United
States,

If it doesn't insist upon a written
Rule 34 request for the diaries, ve would expect
to have those diaries made availlable to us
before this deposition {s closed out.

If there is any effort by the United
States to close this deposition without hav;nq
produced the diaries, we will respond
accordingly.

MR. TENENRAUM: %We will take your request
under advisement.

Ve will add that to the long list of
discovery items that counsel needs to
discover -- our discovery request and your
discovery request, that may be outstanding,

I would be very much surprised if there
wvould be any need to reopen this deposition to
further questioning, but we will take your
request under advisement and let you know
accordingly.

MR, FINCH: Let's be clear in nomenclature,
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We do not intend to reopeg this
deposition. As far as we are concerned, this
deposition will not close until we have had an
adequate opportunity to cross examine this
witness,

MR, TENEMNBAMNM: It will be our position that
the deposition will be closed and subject to
your request that we re-evaluate that and permit
it to be reopened, and we will get back to you
on that, |

MR, PINCH: T am done.

MR, NILL: Speaking for Insilco, I would
like to join in Mr, Finch's objections and
statements he made,

To the extent that you want to use Mr.
Boice's diaries or any other information that {s
going to show the goods or gervices that were
received for the expenditures for which you seek
gesponse costs from Insilco, I would ask that
you produce those documents to us, as a
compromise measure, let's try to say within the
next two weeks,

MR, TENENBAUM: If we intend to use them as

evidence, we will certainly produce them,
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MR, HILL: Within the next two weeks,

MR, TENENBAUM: We will add this to the list
of outstanding items,

Discovery is not a one-way street, We
have a lot of outstanding items that we are
waiting for from the defendants, We will be
glad to meet with you to discuss that.

We are not going to be discussing a
schedule for one-way discovery. We are going to
have to have a meeting in which all sides will
provide dates and other agreements.

MR, HRILL: Our position has been made known,

MR, HILLFMANN: Desoto joins in that
position as well,

MR, HILL: Any other questions?

I have a few follow-up questions to Mr,
Finch's gquestions,

MR, TENENBAUM: I don't know what a few
means, but we do objéct to queationing on
redirect that 18 not within the scope of
radirect on adverse cross examination.

MR, FINCH: Pardon me.,

Would you repeat that? Or could I have

the reporter -- I didn't understand what you
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said.
MR, TENFENBAUOM: 1Insilco has had their
opportunity to ask questions,
MR, FINCH: That's riqght. That is on direct
examination.
MR, TENENRAUM: That is called direct
examination,
I am not aware of any adverse cross
examination to Insilco taking place here today.
I don't believe that Insilco is
entitled to ask furéhet questions at this
deposition., TIf it doesn't take that long, we
won't instruct him not to answer, subject to
other objections we may make,
If it is going to not take a long time
we will permit him to ansver.
MR, HILL: If we can limit the dialogue, {t
will take five minutes,

MR, TENENBANM: Okay.
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REDIRECT FXAMINATION
RY MR, HILL:
Q. Mr, Boice, what time do you get to work
in the morning?
A, Around 7:45 to 8:00 o'clock., -
Q. What time do you leave?
A, Normally between 5:30 and 6:00 o'clock,
Q. Okay.

How do you get back and forth from

work?
A, I take the Congress train,
Oe Nkay.

184

Back to your timesheets. You indicated

it is Bates numbers 1259 and 1256,

Is it your position, sir, that every
day you worked 9 hours or 8 hours as those
timesheets reflect?

A. I have already testified reqarding
that.

Q. That doesn't mean you don't have to
answer the question.,

Just answer it yes or no.

A, But it does mean that we are wasting a

little time here.
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Q. I don't think we are, {f fou could
ansver the question,

MR, TENENBANM: IS8 your question every day
on those two timesheets or every day throughout
the five years or whatever the pe:iod_is?

MR, HILL: We will start with the two
timeaheets.

A, That's what it 1nd1cate§, yes,

0. Okay., That's not the question,

A, What is the question?

Q. Dpes it accurately indicate the number
of houre that you worked on those days?

A, Well, as I stated before, a lot of
times I spent extra time, more than required,
So I may have worked more hours than indicated
on this timesheet,

Q. But you never worked less, you never
worked a 7-hour day, you always work on the job
at least 8 hours per day, is that correct?

MR, GELMAN: You are referring to these time
periods?

MR, HILL: That's right,

A, With very few exceptions, I am at work

during at least the required number of hours per
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day.

0. Okay.

But if I wanted to check that against
your timesheets and against not just those two
time sheets but other timesheets that you
provided to us, I could do that by looking at
your diarys is that riqght?

A, You could get a pretty good idea, yes,

Q. Okay.

Now, are there other people for whom
EPA is seaking costs that might have a diary or
some other additional information that you have
not yet produced that would describe the work
that they performed?

A, You mean a work diary.

0. Diary or any other information that
might provide more information than you have
already provided as to the work that was
performed for which vyou are seeking costs from
Inaeflco?

A, Other than what the timesheets ~--

Q. Other than what you have already
provided,

A, Oh, Other than what we have already

186
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produced to the defendants you mean?

Q. That's right.

A, There were some internal memos and so
forth that indicated their reviews of certain
documents,

Q. Okay.

Would you produce those, please? I
will mark make request to counsel that you
produce those,

MR, TENENBAUM: Off the record just a
second.,

(Digcussion had off the record,)

MR, HILL: Back on the record.

Q. Are there any other documents?

A, Besides what?

Q. Besides the memos which you just
mentioned or the documents that you have already
produced to defendants?

A, Not that I am aware of,

* Qe Okay.

MR, TENENBAUM: As he has indicated, there
are additional documents that we are going to be
producing shortly.

MR, HILL: Today, i8 that right?
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MR, TENENBAUM: We hope they will be ready
by the end of the day. They are being copied,
We have a lot of problems copying at EPA,

BY MR, HILL

0. Mow, you mentioned an employee named
C~-h=-u~-r-i{~-1-1-a worked in an FPA lab; is that
right?

A, Yes,

Q. Okay.

There were a8 number of other employeas
that worked in the lab as well, right?
A, Yeas.
Q. Did they actually do sample analyses?
A, No, normally not,
Q. What did they do?
A. It depends,

But, ona thing they did is they
participated in review of the quality assurance
project plan for the remedial investigation
conducted by Geosciences, and they might have
participated in review or auditing the data
asgessment procedures by Geosciences,

As I mentioned before, Babu audited

some on-site analytical activities, being

188
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conducted by Geosclences,

Q. Babu didn't work in the lab, Babu
worked in the QA office, right?

A, Oh, that's right, okay.

0. If T wanted to know what people in the
lab di{id for which you are seeking costs, how
would T find that out?

A, Well, you just asked me and I am
telling you what they did.

They participated {n review of the
quality assurance project plan, They audited
data assessment procedures by Geosciences., They
might have participated in review of the Fish &
Wildlife Service data, or the validation of the
data produced by ~-- in the study by the US Fish
& Wildlife Service.

., They might have, but you don't know on
any particular day what they d4id, do you?

A, That's correct, I wasn't their
supervisor.

Q. Okay.

A. And also they might have participated
in the review of data generated from the program

for the ﬁidco II removal,
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Q. Okay.

Your lab did no sample analyses for
which you are seeking costs?

A, You mean the central regional
laboratory?

Q. Any FPA lab,

A, No.

Q. What is the Great Lakes National
Program for which employee Fuller worked?

A, It is a separate office within US EPA
for conducting research, and I think
coordinating issues related to the Great Lakes
in Region V.

2 8 Can you be more specific?

A, I don't remember. I don't know that

much more about it..

D You couldn't be more specific?
A, No.
Q. Okay.

Just 80 I can get an idea of how you
might split your costs from site to site, How
will you split your costs for your deposition
today?

A, I would split it fifty-fifey.

190
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MR, HILL: I have no further questionsa.

MR, TENENBAUM: We don't waive signature,

191

MR, HILL: That is it. Thanks, Mr. Boice.
\ - \
DRPOSITION ADJOURNED
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